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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NEW CASTLE COUNTY AIRPORT 
COMM'N, 
Petitioner, 


v. No. 19,693 


CIVIL AERONAUTICS BOARD, 
Respondent, 


ALLEGHENY AIRLINES, INC. 
Intervenor. 


[Served 12-18-62] 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. on the 
17th day of December, 1962 


In the matter of 
ALLEGHENY AIRLINES, INC. Docket 14214 


"Use It or Lose It" Investigation 
Order # E-19104 


ORDER OF INVESTIGATION 


In the past the Board has made extensive awards to 
local service carriers subject to a "use it or lose it” 
policy. This policy contemplates an early reassessment 
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of the traffic response to newly authorized services in 
order to determine whether sufficient use has been made 
of them to warrant their continuation. The Board spe- 
cifically set a minimum standard of use which required 
that each city, whether certificated on a temporary or 
an indefinite basis, originate an average of five passen- 
gers daily for the twelve months following the initial six 
months of service, and indicated that it would, in the ab- 
sence of unusual or compelling circumstances, institute 
a formal investigation to determine whether acity should 
lose its air service for lack of use in the event it does 
not meet the standard. Further, the Board stated that it 
would similarly reassess the traffic results on each 
route segment for the same twelve-month period. The 
minimum standard in this regard required an average 
passenger load of seven passengers per flight during the 
trial period, and provided that an inadequate traffic re- 
sponse on any segment would result in the institution of 
appropriate proceedings to determine whether the sub- 
ject segment should be suspended or deleted. In addi- 
tion, with respect to those segments experiencing aver- 
age passenger loads ranging between five and seven pas- 
sengers per flight, it was provided that formal proceed- 
ings looking toward the termination of service would be 
instituted, except in those situations in which unusual 
circumstances such as extreme isolation or national de- 
fence may dictate the contrary. Seven States Area In- 
vestigation, Order E-13254, dated December 8, 1958; 
Northeastern States Area Case, Order E-14740, dated 
December 15, 1959. 


As indicated in Appendices A and B, attached hereto, 
segment 8 of Allegheny's Route 97 and all cities served 
thereon, with the possible exception of Wilmington, Del- 
aware, have met the Board's "use it or lose it” standard 
However, in reviewing the service awards made in the 
Northeastern States Area Case, Supra, it was found that 
two other cities on Allegheny's system and a part of 
segment 4 bare failed to meet the minimum traffic 
standards!’ 


ae (1-2) 


17 The terminal point, Buffalo, N. Y., on segment 4, the 
~ intermediate point, Salisbury, Md., on segment 2, and 
that portion of segment 4 extending from Bradford, 
Pa., to Buffalo, N.Y., via Jamestown, N. Y. These 
cities and the segments on which they are served 
were not originally certified for service pursuant to 

the "use it or lose it" policy. 
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for the 12-month period ended March 31, 1962. It would 
also appear that Jamestown, New York, which is served 
as an intermediate point on segments 4 and 7, may have 
failed to originate a minimum of five passengers daily 
on segment 4. 

Although a portion of segment 4 and the cities of 
Jamestown, N. Y., and Buffalo, N.Y., have not generated 
a satisfactory traffic response to the services offered, 
we have decided to limit the instant investigation ini- 
tially to a consideration of the future air transportation 
requirements of Salisbury, Maryland. There is no need 
for a broader investigation at this time since Allegheny’ 
service and scope of operating authority with respect to 
the Buffalo-Jamestown-Scranton/Wilkes-Barre area 
may be affected by our decision in the TWA, Allegheny, 
Mohawk Route Transfer Case, Docket 13527, et al. 2/ 
Accordingly, further action with respect to continued 
service to this area and Allegheny's authority to pro- 
vide that service will abide a final decision in Docket 
13527, et al. 

The analysis of the Wilmington traffic (Appendix C) 
indicates an apparent imbalance in total originating and 
deplaning passenger traffic with the volume of deplaning 
traffic greatly exceeding that of originating traffic. It 
appears that Wilmington may have failed to satisfy the 
minimum traffic standards on one, or both, of the seg- 
ments on which it is served. For further study of the 
Wilmington traffic response, we will direct Allegheny to 
submit, within fifteen (15) days from the date of service 


(2-3) aia 
of this order, the on and off traffic at Wilmington by seg- 
ment for the latest available 12-month period. 

With respect to Salisbury, Md., we do not find such 
unusual or compelling circumstances as to justify further 
delay, or deferment of an investigation to determine whe- 
ther that city should continue to receive service as an 
intermediate point on Allegheny's segment 2, or should 
be deleted therefrom. Accordingly, we are going to di- 
rect that such an investigation be made at this time. 

We will not consider new or previously filed route ap- 
plications of any carrier or possible certificate modifi- 
cations, except as contemplated herein, and we intend 
that this investigation shall proceed promptly and be 
disposed of in the shortest possible time needed to make 
an adequate record. For the guidance of the parties, we 
note that data reflecting traffic, service, and costs will 
be of particular significance in reaching our decision in 
this investigation, and we expect Allegheny to submit as 
direct exhibits in this case data which reflect the quality, 
quantity, and other characteristics of service it has pro- 
vided at the point here in issue. 

ACCORDINGLY, IT IS ORDERED: 

1. That an investigation be and hereby is instituted 
pursuant to section 401(g) of the Federal Aviation Act of 
1958, as amended, to determine whether the public con- 
venience and necessity require: 

(a) the suspension of Allegheny's certificate insofar 
as it authorizes the carrier to serve Salisbury, Md.; or 


2/ Hearings in this case were held in September, 1962. 


[3] 


(b) the alteration, amendment or modification of Al- 
legheny’s certificate in such a manner as to delete Salis- 
bury, Md.; 

2. That Allegheny submit, within fifteen (15) days 
from the date of service of this order, the on and off 
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traffic at Wilmington, Delaware, by segment for the 
latest available 12-month period; 

3. That a copy of this order shall be served on Al- 
legheny Airlines, Inc., Salisbury, Maryland, and the 
State Aviation Commission of Maryland, who are hereby 
made parties to this proceeding; 

4. That a copy of this order shall be served on Wil- 
mington, Delaware; 

5. That a copy of this order shall be served on: 
American Airlines, Inc.; Eastern Air Lines, Inc.; and 
Trans World Airlines, Inc.; and 

6. That a copy of this order shall be published in the 
Federal Register. 

By the Civil Aeronautics Board: 


HAROLD R. SANDERSON 
Secretary 
(SEAL) 
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[Rec'd 1-2-63] 
Appendix A 
WILMINGTON, DELAWARE 
ENPLANED AND DEPLANED PASSENGERS 


12 MONTHS ENDING NOVEMBER 30, 1962 


Enplaned: 1,151 
Deplaned: 1,313 
Total 2,464 


Enplaned: 1,795 
Deplaned: 6,090 
Total 7,885 


1/ Traffic to and from Newark included in Segment 3. 
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[44] Order No. E-19417 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. on the 
27th day of March, 1963 


ALLEGHENY AIRLINES, INC. 
"Use It or Lose It' Investigation. 


: Docket 14214 


ORDER EXPANDING INVESTIGATION 


On December 17, 1962, by Order E-19104, the Board 
instituted the Allegheny Airlines, Inc. "Use It or Lose It" 
Investigation to determine the need for continued air 
service at Salisbury, Md. The order also directed Al- 
legheny Airlines, Inc. (Allegheny) to submit to the Board, 
within 15 days, its on-segment passenger origination and 
deplanement data for Wilmington, Delaware, which is 
served on both segments 3 and 8 of Allegheny's Route 
97. On January 2, 1963, Allegheny furnished the on-and- 
off traffic data at Wilmington, by segment, for the 12 
months ended November 30, 1962 (Appendix A). At the 
request of the Airport Manager for the Greater Wilming- 
ton Airport, Allegheny, on January 29, 1963, resubmit- 
ted the data on a monthly basis, including the month of 
December , 1962 (Appendix B), 1/ and schedule informa- 
tion for the months of August and November, 1962. 

We have examined the traffic results at Wilmington 
and find, on the basis of the material submitted by Al- 
legheny and the data contained in the attached 


1/ We note that in both instances the traffic figures sub- 

~ mitted by Allegheny reflect enplaned passengers at 
Wilmington rather than originated passengers. Pas- 
senger origination data, as defined in Part 241 of the 
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Economic Regulations, rather than enplaned passen- 
ger data are used in "use it or lose it" proceedings. 
However, we will not require Allegheny to resubmit 
traffic figures in this instance, inasmuch as the data 
available to us at this time indicate that the issues 
herein would not be changed by the substitution of 
peceecee® originations for the figures already sub- 
mitted. 
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appendices, that Wilmington has originated fewer than 
five passengers daily on segment 3; 2/ and that the inves- 
tigation in Docket 14214 should include, in addition to 
those issues contained in our order of investigation, the 
issue of whether Wilmington should continue to receive 
air service as an intermediate point on Allegheny's seg- 
ment 3, or should be deleted therefrom. We are unable 
to find such unusual or compelling circumstances with 
respect to service at Wilmington on segment 3 as to pre- 
clude its inclusion in this investigation at this time. 


ACCORDINGLY, IT IS ORDERED: 


1. That the investigation in Docket 14214 be expanded 
to determine whether the public convenience and neces- 
sity require: 

a. The suspension of Allegheny's certificate inso- 
far as it authorizes the carrier to serve Wilmington 
on segment 3; or 


b. The alteration, amendment or modification of 
Allegheny’'s certificate in such a manner as to delete 
Wilmington on segment 3; 

2. That a copy of this order shall be served on all 


persons made parties to this proceeding by Order E- 
19104; : 
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3. That a copy of this order shall be served on the 
City of Wilmington, Delaware, and the State Aviation 
Commission of Delaware, who are hereby made parties 
to this proceeding; and 


4. That a copy of this order be published in the Fed- 
eral Register. 


By the Civil Aeronautics Board: 


HAROLD R. SANDERSON 
(SEAL) Secretary 


2/ 3.1 enplaned passengers per day on segment 3 for 
the 1962 calendar year. On segment 8, Allegheny has 
enplaned 6.0 passengers per day at Wilmington, which 
meets the Board's "use itor lose it" origination standard. 
We recognize that the attainment of the standard is at- 
tributed in large measure to the substantial passenger 
enplanements during the last two months of 1962. How- 
ever, the heavy volume of Wilmington's deplaning pas- 
sengers on segment 8 during the entire year adequately 
compensates for the marginal performance during the 
first ten months of the year. 
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APPENDIX A 
WILMINGTON, DELAWARE 

ENPLANED AND DEPLANED PASSENGERS 

12 MONTHS ENDING NOVEMBER 30, 1962 
SEGMENT 32/ Enplaned: 1,151 
Deplaned: 1,313 
Total 2,464 

SEGMENT 8 


Enplaned: 1,795 
Deplaned: 6,090 
Total 7,885 


17 Traffic to and from Newark included in Segment 3. 


APPENDIX 5B 
Page 1 of 1 


ALLIEGHENY AIRLINES, INC. 
AVERAGE DAILY ENPLANED AND DEPLANED PASSENGERS BY SEGMENT 
AT WIIMINGTON 
Dec. 19$1 through Dec. 1962 
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Docket 1421 


JA 18 


[48] 
[Rec'd 4-23-63] 


[49] 


MOTION OF THE NEW CASTLE COUNTY 
AIRPORT COMMISSION FOR AN ORDER 
REQUIRING ALLEGHENY AIRLINES TO 
CONTINUE SERVING WILMINGTON ON 

SEGMENT 3 DURING THE PENDENCY OF 
THE PROCEEDING 


The New Castle County Airport Commission (here- 
inafter referred to as Wilmington") files this unusual 
motion to remedy on unusual situation. On March 27, 
1963, the Board expanded the Allegheny Airlines, "'Use 
It or Lose It" Proceeding to include the issue of whether 
the public convenience and necessity require the con- 
tinuation of service to Wilmington on segment 3. Six 
days later on April 2, 1963, Allegheny Airlines ("‘Al- 
legheny") filed a schedule change for effect May 1, 1963, 
which discontinues service to Wilmington on segment 3. 

We know of no prior instance in the Board's 25-year 
history where a party to an investigation took in its own 
hands the very matter which the Board was in the proc- 
ess of determining. 1/ This action is in violation of the 
Board's jurisdiction. If permitted, it undermines the 
integrity of the Board's processes. 

The preservation of a public right in certificated air 
transportation is even more vital than a private right in 
property. Congress, in Section 204(a), invested the 
Board with full power to issue an order in aid of its ju- 
risdiction over this investigation. The public interest 
and the integrity of the administrative adjudicatory proc 
ess requires that Allegheny forthwith be ordered to re- 
sume service to Wilmington on Segment 3. 


1/ A parallel situation now pending is North Central's 

— reduction of service to Winona, Minnesota. The Di- 
rector of the Bureau of Enforcement has filed a Pe- 
tition for Enforcement. Docket 14383. 
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I. 
ALLEGHENY'S TERMINATION OF SERVICE 
TO WILMINGTON ON SEGMENT 3 IS A VIO- 
LATION OF THE BOARD'S JURISDICTION 


Effective May 1, 1963, Allegheny proposes to termi- 
nate service on Segment 3 between Wilmington and Pitts- 
burgh. This is the very service which the Board's Or- 
der E-19417, March 27, 1963, has set for investigation 
in the Allegheny Airlines "Use It or Lose It" Investiga- 
tion. Allegheny has thus taken for itself, without author- 
ity, the very relief which the Board is investigating. Al- 
legheny's action is in violation of the Board's jurisdic- 
tion. 

Termination of this service is also illegal. It violates 
Allegheny's certificate. Wilmington has filed a Petition 
for Enforcement contemporaneously herewith. The con- 
tents of that Petition attached hereto as Appendix A, is 
hereby incorporated herein by reference. 

The courts have inherent power to issue all neces- 
sary orders to protect its jurisdiction over a cause. 

"A court, once having obtained jurisdiction of 
a cause of action, has, as incidental to its gen- 
eral jurisdiction, inherent power to do all 
things reasonably necessary to the administra- 
tion of justice in the case before it. In the ex- 
ercise of this power, a court, when necessary 
in order to protect or preserve the subject 
matter of the litigation, to protect its jurisdic- 
tion and to make its judgment effective, may 
grant or issue a temporary injunction in aid 
of or ancillary to the principal action.” 28 
Am. Jur., Injunctions, §15. 

If this were a private action litigating a property right 
between Wilmington and Allegheny Airlines, a court 
would not permit Allegheny to take for itself, during the 
pendency of the action, the very relief in issue. An in- 
junction pendente lite would promptly issue. The Civil 
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Aeronautics Board, in the exercise of its adjudicatory 
functions should do no less. Indeed, since the Board is 
determining public rights, it should be more jealous of 
the public's interest in continuation of an authorized 
service during the pendency of an investigation than a 
court would be for a private individual's property right. 
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The Board has full power to protect its jurisdiction 
over this investigation. In Section 204(a), Congress in- 
vested the Board with all the power a court inherently 
possesses to issue necessary orders in aid of its juris- 
diction over an investigation properly instituted pursuant 
to Section 401(g). The Board must exercise this power 
both to preserve the integrity of the administrative proc- 
ess and to protect the public's right to continuation of 
this service until the Board shall determine that the pub- 
lic convenience and necessity require its termination. 


0 


TERMINATION OF THE SERVICE IN 
ISSUE SERIOUSLY PREJUDICES THE 
PROCEEDING 


One of the principal advantages of the administrative 
process is that its proceedings have a vitality and cur- 
rency not achieved in a proceeding before a court. A 
court determines rights based on facts frozen as of the 
filing of the process instituting the action. An adminis- 
trative agency gathers all relevant facts as they happen 
during the proceeding. Certain critical facts, such as 
traffic and schedule information, are continually noticed 
up to the day of decision, even after the record is for- 
mally closed. Indeed, the Board has on occasion re- 
versed its own decisions on reconsideration, based on 
recently acquired traffic and schedule information. 

Thus, it is vital to this proceeding that the traffic re- 
sponse on segment 3 be continued during its pendency. 
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This is particularly so since the traffic on this segment 
is experiencing phenomenal growth. In the second quar- 
ter of 1962, Wilmington-Pittsburgh traffic grew 24% over 
the first quarter. The third quarter showed a 92% in- 
crease over the second quarter; it was 240% of first 
quarter traffic. 
Wilmington- % of 

PittsburghO&D Increase 

1st Quarter, 


1962 210 


2nd Quarter, 
1962 260 


3rd Quarter, 
1962 500 
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Allegheny's total traffic at Wilmington is in a period 
of great growth. Its O& D Traffic in the first quarter of 
1963 was two and one-half times its first quarter 1962 


traffic. 

O&D 
1st Quarter 1962 2,204 
1st Quarter 1963 5,651 


Wilmington's responsiveness to Allegheny schedule 
improvements justifies any hyperhbole. As shown in 
Appendix A to Order E-19417, segment 8 enplanements 
were as low, and in some months lower than segment 3 
during the first ten months of 1962. 


Average Number of Daily Enplanements 
1962: Segment 3 
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June 5.0 
July 4.3 
August 3.4 
September 2.9 
October 7.6 


Based on this performance, it might be concluded that 
segment 8 service should also be terminated. But in 
November 1962, Allegheny made a slight schedule revi- 
sion and its enplanements on segment 8 jumped to 21.3. 
They were 15.5 in December. Thus Allegheny's seg- 
ment 8 enplanements went from 3.4 and 2.9 in the tradi- 
tionally high traffic months of August and September, to 
21.3 in November and 15.5 in December. Its deplane- 
ments were 24.4 and 19.4 in those two months respec- 
tively. 

This shows what Wilmington does with good service. 
It conclusively demonstrates the necessity of continuing 
service, and good service, 
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on segment 3 during the pendency of this proceeding. If 
service is terminated during this period of tremendous 
growth, this proceeding and Wilmington will be substan- 
tially and irreparably injured. 

Wherefore, Wilmington respectfully moves the Board 
to issue an appropriate order requiring Allegheny to 
continue service to Wilmington on segment 3 during the 
pendency of this proceeding. The Board should order 
that the May 1 schedule revision not be permitted to go 
into effect. If the Board determines that there is insuf- 
ficient time to issue a notice of schedule revision, Al- 
legheny should be ordered to reinstate a full pattern of 
service to Wilmington on segment 3 no later than May 
15, 1963. Carriers readily and regularly publish mid- 
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monthly schedule revisions by special notice in the Offi- 
cial Airline Guide. 


Respectfully, 


/s/ William C. Burt 

Robert M. Beckman 

Koteen & Burt 

1000 Vermont Avenue, N.W. 
Washington, D.C. 


George J. Bean 

New Castle County Airport 
Commission 

P. O. Box 727 

Wilmington 99, Delaware 


April 23, 1963 
[Certificate of Service, Apr. 23, 1963] 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


In the matter of the complaint of 


THE NEW CASTLE COUNTY AIRPORT 
COMMISSION 


Against 
ALLEGHENY AIRLINES, INC., 


for violation of the section 404(a), 
401(j) and Part 205 of the Eco- 
nomic Regulations. 


April 23, 1963 
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COMPLAINT OF THE NEW CASTLE 
COUNTY AIRPORT COMMISSION 


Against 
ALLEGHENY AIRLINES, INC. 


The New Castle County Airport Commission (herein- 
after referred to as Wilmington"), through its under- 
signed attorney, brings the following complaint against 
Allegheny Airlines, Inc. ("Allegheny") and requests that 
a Petition for Enforcement be issued. 


INTRODUCTION 


Wilmington, Delaware, is a large, important and 
growing city. Its 1960 population was 305,000. Popula- 
tion increased 29% between 1950 and 1960. It is the 
center for the DuPont Corporation and many other in- 
dustries. 

It is an historic airline city. It has been authorized 
for service by TWA, American, Eastern and Allegheny. V/ 
United applied to serve it but its application was de- 
nied. ~ 


1/ American and TWA were authorized in Cincinnati- 


New York Additional Service, 8 CAB 152 (1947). 
American's authority at Wilmington was expanded, 
and Allegheny (then All American) and Eastern were 
+31 (1948) in the Middle Atlantic Area Case, 9 CAB 


2/ Middle Atlantic Area Case, 9 CAB 131, 147 (1948). 
[56] 


Wilmington is a substantial air traffic generator. It 
is currently served by Eastern and Allegheny. Eastern 
generated 37,403 O & D passengers in 1959 and Alle- 
gheny generated 3,493 for a total of 40,893 in that year. 
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Eastern's service reductions have reduced its traffic to 
22,081 in 1961 and 10,775 in 1962 (with the strike). Al- 
legheny's traffic has jumped by leaps and bounds: 


1959 3,493 
1960 6,621 
1961 9,910 
1962 10,729 


Its first quarter, 1963 traffic of 5,651 is 2-1/2times 
its first quarter 1962 of 2,204. 

Allegheny now seeks to cut back service at Wilming- 
ton. Its service is below adequate levels required by 
section 404(a), but we are not here seeking institution of 
an adequacy of service investigation. 2/ This complaint 
is only to require Allegheny to meet its certificate ob- 
ligations and provide the service at Wilmington it is re- 
quired to provide by law. The complaint is filed pur- 
suant to section 1002 and subpart B of the Rules of Prac 
tice to enforce the statutory duty imposed on Allegheny 
by section 404(a) "to provide and furnish interstate and 
overseas air transportation, as authorized by its certif- 
icate."" It seeks enforcement of section 401(j), prohibit- 
ing abandonment of part of its route. It seeks enforce- 
ment of Part 205 of the Board's Economic Regulations, 
prohibiting suspension of service without Board author- 
ity. 

Specifically, Wilmington complains of the following: 

1. Allegheny's certificate for route 97, segment 3, 
requires it to provide air transportation, inter alia, be- 
tween Wilmington, on the one hand, and points west 
thereof to the terminal point Pittsburgh, Pa. While Al- 
legheny has authority to operate short of terminal flights, 
it has not authority to eliminate all air transportation 
service in the markets west 


37 The Board has announced that it will not presently 


institute adequacy of service proceedings. Press 
release of March 27, 1963. 
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of Wilmington. It schedule filed for effect May 1, 1963, 
will eliminate all service between Wilmington and the 
west by either single-plane or connecting service. This 
action violates section 404(a) requiring provision of au- 
thorized air transportation. It violates section 401(j) in- 
sofar as the elimination of this service is intended to be 
permanent. It violates Part 205 insofar as it is intended 
to be temporary. 

2. Allegheny's certificate for segment 8 requires it 
to provide Wilmington two daily round trips between 
terminals. Allegheny's May 1 schedules provide Wil- 
mington no service to the north terminal of Boston. 
Failure to provide the service required by the certifi- 
cate violates section 404(a). 


I 


ALLEGHENY MUST PROVIDE 
SERVICE ON SEGMENT 3 


The Board has instituted a proceeding to determine 
whether Allegheny may cease to serve Wilmington on 
Segment 3. Order E-19477, March 27, 1963. Until that 
proceeding is concluded, Allegheny has the certificate 
responsibility to serve Wilmington on Segment 3; i.e., 
to provide "air transportation" for Wilmington from the 
terminal point Pittsburgh, Pa., to the coterminal points 
NewYork/Newark, either by single plane service or con- 
necting service. Effective May 1, 1963, Allegheny will 
provide no air service to Pittsburgh, either single-plane 
or by connection. Its May 1 schedule, if permitted to go 
into effect, violates sections 404(a), 401(j) and Part 
205. — 


4/ Contemporaneously herewith, Wilmington is filing in 

~ Docket 14214, a motion for an order preventing the 
May 1 schedules from going into effect. In Docket 
14214, the Board has just instituted an investigation 
to determine whether the public convenience and nec- 
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essity require service to Wilmington on segment 3. 
Allegheny's peremptory resolution of the case by ter- 
minating service in the teeth of the Board's investi- 
gation defeats the Board's jurisdiction. The Board 
has full power to protect its jurisdiction and the in- 
tegrity of the proceeding by issuing an order under 
section 204(a). 
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. The Board Intended Allegheny to Provide Pittsburgh- 
Wilmington Service In Granting It Authority on Seg- 
ment 3. 


Certificates of public convenience and necessity em- 
body air transportation needs. Nothing is clearer than 
the intent of the Board in authorizing Allegheny to pro- 
vide air service on the route now called segment 3. It 
was to meet the need for east-west air transportation 
between Pittsburgh and Philadelphia via Wilmington and 


the other intermediate points. 
Segment 3, as it included Wilmington authority, reads 
as follows: 

"Between the terminal point Pittsburgh, Pa., 
the intermediate points Johnstown, Altoona, 
and Harrisburg, Pa., and. . . (c) beyond 
Harrisburg, Pa., the intermediate points 
Lancaster, Pa. - Camden, N. J., and (i) be- 
yond Philadelphia, Pa. - Camden, N. J., the 
intermediate point Trenton, N. J., and the 
co-terminal points New York, N. Y. and Ne- 
wark, N. Y. and (ii) beyond Philadelphia, 
Pa. - Camden, N. J., the terminal point 
Atlantic City, N. J." 


Allegheny obtained the authority, now embodied in seg- 
ment 3, inits original certification case, Middle Atlantic 
Area Case, 9 CAB 131 (1948). Allegheny, then All A- 
merican Aviation, was one of eight applicants for local 
service authority. All American was selected. All A- 
merican was based in Pittsburgh and was certificated 
to meet the local air transportation needs of the area to 
the east of Pittsburgh. 
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"In the area to the east of Pittsburgh there are 
several communities which would develop a 
substantial volume of passenger traffic. This 
is especially true between Pittsburgh and 
Philadelphia where some of the most rugged 
terrain in Pennsylvania is to be found and 
where, consequently, surface travel is slow 
and circuitous.” (9 CAB at 172). 


The intermediate cities between Pittsburgh and Phila 
delphia, found to require All American's service were 
Johnstown, Altoona, Lancaster and Wilmington. The 
Board found "substantial community of interest data re- 
specting these points.” 5/ 

Allegheny's primary function of providing Wilmington 
service to the west is emphasized by TWA's suspension. 
TWA was authorized to serve Wilmington in the Cincin- 
nati-New York Additional Service Case, 8 CAB 152 
(1947). American and TWA both applied in that case to 
serve Wilmington. American 


5/ See 9 CAB at 172. 
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was authorized to meet Wilmington's north-south needs, 
by including Wilmington on American's route No. 25 
between New York and Washington. 6/ TWA was au- 
thorized to provide Wilmington service to Pittsburgh. 
"Service to Pittsburgh could be attained oy 

by adding Wilmington to TWA's route No. 2. 

Therefore, we conclude that the public con- 

venience and necessity require service of 

both TWA and American at Wilmington.” 8 

CAB at 164. 


In the All American Certificate Renewal Case, 17 
CAB 400 (1953), Allegheny's east-west authority was 
expanded and TWA suspended during the period of Al- 
legheny’s authority. Allegheny was selected over Mo- 
hawk for a route to Cleveland because of Cleveland's 
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greater community ef interest with Allegheny's cities, 
including Wilmingtor: 7/ TWA was suspended at Lan- 
caster and Wilmington, and Allegheny assumed TWA's 
responsibilities in the Pittsburgh-Wilmington market. 
The Board found 
"That the public convenience and necessity re- 
quire suspension of TWA's authority to serve 
Lancaster, Pa., and Wilmington, Del., such 
suspension to continue during the period Al- 
legheny is authorized to serve such parts." 
(p. 149) 

Certificates must be read in the light of the Board's 
intent in granting. There is no doubt that the intent of 
Allegheny's segment 3 authority was to provide a need- 
ed air transportation service between Pittsburgh and 
the points east, including Wilmington. 


B. Wilmington Has Generated Substantial Traffic to 
Pittsburgh. 


Wilmington's traffic to Pittsburgh has varied widely 
from period to period with the changes in schedules. 
However, there is strong evidence of Wilmington's im- 
portant air traffic generating potential to Pittsburgh. 

Wilmington is about as far from Pittsburgh as it is 
from New York. The air traffic generation of New York 
needs no documentation. Allegheny's Wilmington-Pitts- 
burgh traffic has consistently been comparable to its 
Wilmington-New York traffic, and in the third quarter 
of 1962 was double New York traffic. 


Between 1961 1962 
Wilmington and: 4thqtr. Istqtr. 2ndqtr. 3rd qtr. 


Pittsburgh 300 210 260 500 
New York 300 270 350 250 
Source: CAB O & D Survey 


7/ 17 CAB at 403. 
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Also significant is the dramatic rise in Wilmington- 
Pittsburgh traffic in 1962. It approximately doubled in 
the third quarter over the second quarter of 1962. 


% increase 


First Quarter 1962 210 
Second Quarter 1962 260 24% 
Third Quarter 1962 500 92% 


Another measure of Wilmington's traffic to the west 
on segment 3 is the high segment loads on these flights. 
The service demand is evidenced by flows of over 41 
passengers per day and 22 passengers per flight. The 
significance of these loads is accentuated by the fact 
that Allegheny schedules non-stop Pittsburgh-Phila- 
delphia flights at low commuters fares. 


ment Passengers Passengers 
Per Day Per Flight 


April 1962 Harrisburg- 

Wilmington 33.9 19.2 
May 1962 Harrisburg- 

Wilmington 35.0 19.7 
June 1962 Harrisburg- 

Wilmington 41.2 22.0 
July, 1962 Harrisburg- 

Wilmington 35.1 18.8 
August,1962 Lancaster- 

Wilmington 28.1 16.2 
September 1962 Lancaster- 

Wilmington 27.6 16.9 
October 1962 Lancaster- 

Wilmington 14.6 9.0 
November 1962 Lancaster- 

Wilmington 13.3 8.7 
December 1962 Lancaster- 

Wilmington 9.6 1.4 

Source: Allegheny Form 41, 
Schedule T-5 
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Wilmington is hot seeking to enforce a minor certifi- 
cate violation. It requests restoration of a primary air 
transportation service which it urgently needs. 


C. The May 1 Schedules Eliminate All Segment 3 
Service. 


Effective May 1, Allegheny will provide the following 
four flights to Wilmington: 
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Northbound 
Flight No. 952 910 


Equipment M202 CvV440 


Washington 12:15 a.m. 8:30 p.m. 
Wilmington 1:00 p.m. 9:20 p.m. 
Trenton 1:32 p.m. 


Philadelphia = 9:37 p.m.** 
Newark 1:53 p.m.* 


*Connects with flight 302 to Boston 
**Connects with flight 734 terminating at Newark. 


Southbound 


Flight No. 901 953 
Equipment Cv440 M202 


Newark 2:45 p.m.*** 
Trenton 3:22 p.m. 
Philadelphia 7:00 a.m. - 
Wilmington 7:30 a.m. 4:00 p.m. 
Washington 8:15 a.m. 4:45 p.m. 


***Connects with flight 607 from Boston. 


There is no connecting service even possible between 
Pittsburgh and Wilmington. The logical enroute con- 
necting point is Harrisburg, Pa., and there is no serv- 
ice at all between Wilmington and Harrisburg. 
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Nor is there connecting service via Philadelphia, 
even though Philadelphia is a back-haul from the direc- 
tion to Pittsburgh. The first flight from Pittsburgh to 
Philadelphia arrives at 9:47 a.m. (flight 600), almost 
two hours after flight 901 leaves Philadelphia for Wil- 
mington. Flight 910 from Wilmington to Philadelphia 
arrives at 9:30 p.m., thirty minutes after the last flight 
has left for Pittsburgh. (Flight 829) 


D. Section 404(a) Requires Allegheny to Provide All 
the Service Authorized By Its Certificate. 


Section 404(a) imposes a number of duties on every 
air carrier. The first "duty" is to provide interstate 
“air transportation, as authorized by its certificate, 
upon reasonable request therefore." 8/ Other and sep- 
arate 


87 This petition constitutes a "reasonable request." In 
— addition, there have been earlier requests made for 
Allegheny to continue segment 3 service. 
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duties imposed by section 404(a) are to provide safe and 
adequate service, to establish just and reasonable joint 
fares, etc. The primary duty, and the keystone of the 
entire federal regulatory structure, is the duty of an air 
carrier to provide the air transportation for which it is 
authorized. But for this duty, the entire certification 
process would be an empty exercise. It is different 
from the duty to provide "adequate service." Theade- 
quacy provision has to do with level of service. The 
duty to provide authorized air transportation requires 
that some service be provided. 

"Air transportation" is not service at a point. It is 
the carriage by aircraft of persons and property be- 
tween points. Section 101(21). The fact that Allegheny 
provides some service to Wilmington on segment 8 or 
on part of segment 3, does not relieve it of its duty to 
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provide transportation between Wilmington and the 
points to the west on segment 3. 


E. Allegheny Is Not Providing Any Service at All On 


Segment 3. 


The four flights to be operated under the May 1 
schedule are all north-south. None are east-west. Wil- 
mington's north-south service is on segment 8. The 
fact that Wilmington, Trenton and Newark are also 
points on segment 3 does not change the real nature of 
the service. It is north-south, and therefore segment 
8. 

Route segment descriptions are not chemical for- 
mulae, they are efforts to embody air transportation 
service patterns. The intent of segment 3 is to give 
Wilmington service to the west. Allegheny's predeces- 
sor, All American, was awarded this authority in pref- 
erence to seven other applicants so that it could pro- 
vide service from its base of operations in Pittsburgh. 


Middle Atlantic Area Case, 9 CAB 131, 172 (1948). It 
is a perversion of the Board's intent in awarding seg- 
ment 3 authority to claim that north-south flights which 
stop at points common to segment 3 are operated on 
segment 3. They are not. 


F. Even If Service Between Wilmington and Philadel- 
phia Is Considered To Be On Segment 3, There Is 
Still a Cessation of Service on Segment 3 West of 


Wilmington. 
Allegheny claims that insofar as the north-south flights 


serve points commonto segment 3, these segment 8 flights 
may be considered satisfaction 
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of its segment 3 responsibilities. Thus, the argument 
runs, since Philadelphia and Trenton are intermediate 
points in both segments, flight 952 is a segment 8 flight 
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from Washington to Wilmington, a segment 3 flight from 
Wilmington to Trenton and, we imagine, pilot's choice, 
segment 3 or segment 8, from Trentonto Newark. Flight 
910 is supposedly a segment 8 flight from Washington to 
Wilmington, and then segment 3 from Wilmington to 
Philadelphia. 

Even if the chameleon airplane is a segment 3 flight 
on the hop from Philadelphia to Wilmington, this does 
not constitute fulfillment of Allegheny's certificate re- 
sponsibilities on segment 3. The certificate requires 
service to points west of Wilmington. It must be pro- 
vided, either by direct flights or connecting service. 
Neither is provided. There is no “air transportation" 
as required by segment 3 of Allegheny's certificate be- 
tween Wilmington and points west. 

The Board authorized Allegheny to provide air trans- 
portation between Wilmington and points west on seg- 
ment 3. The fact that it provides air transportation to 
Wilmington on the northern end of the segment does not 
fulfill the requirement to provide service to points west 
on segment 3. Allegheny is in violation of section 404 
(a). 

The cessation of air transportation between Wilming- 
ton and points west on segment 3 also violates either 
section 401(j) or Part 205 of Economic Regulations. If 
the cessation is intended to be permanent, it constitutes 
an "abandonment" of "part" of a route without Board 
permission in violation of section 401(j). If it is intend- 
ed to be temporary, it violates section 205 .2(b) of the 
Economic Regulations. 


G. The Board's Ruling in the Southeastern Area Case 
Supports Wilmingt on's Position. 

The leading discussion of certificate responsibilities 
to points served on more than one segment is found in 
the Southeastern Area Local Service Case. 30 CAB 1318, 
1446-47 (Supp Op. 1960). This discussion has been re- 
lied on by the Director of the Bureau of Enforcement in 
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the Complaint of Pine Bluff, May 10, 1960, Docket 11104, 
sustained by the Board in Order E-15513, July 7, 1960; 
and the General Counsel in his opinion re Frontier Air- 
lines' Service — 
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to Alliance, Nebraska, July 26, 1961. The Southeastern 
Case supports Wilmington's complaint that Allegheny is 
in violation of its certificate by failing to provide serv- 
ice to the west of Wilmington on segment 3. 

There were two different problems discussed in the 
Southeastern opinion: (1) the requirement of service to 
a single point common to both an east-west and north- 
south segment; (2) the requirement of two daily round 
trips between a pair of points common to two segments. 

The Wilmington problem is service to a single point 
common to both the east-west segment No. 3 and the 
north-south segment No. 8. It is, therefore, the same 
as the case of Muscle Shoals discussed at 30 CAB, pp. 
1446-1447. Muscle Shoals is an intermediate point on 
Southern's east-west route between Atlanta and Mem- 
phis (segment 6); it is also an intermediate point on a 
north-south route between New Orleans and Nashville 
(segment 10).. The issue was whether provision of two 
round trips on one of the segments fulfilled the service 
requirements to that point over the second segment. 
The Board held no 

"Under the conditions of Southern's certificate, 
the carrier is required to schedule a mini- 
mum of two daily round trips to Muscle Shoals 
in a north-south direction over segment 10 
before it may omit service to Muscle Shoals on 
trips operated over all or apee of segment 10. 
Similarly, Southern must edule at least two 
daily round trips to Muscie Shoals in an east- 
west direction over segment 6 before it is per- 
mitted to 'skip-stop' Muscle Shoals on any 
flights the carrier may schedule over all or 
part of segment 6. Thus, under normal cir- 
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cumstances, Muscle Shoals, as a common 
point on an east-west and a north-south seg- 
ment, would receive four daily round trips in 
each direction.” (pp. 1446-47, Board's em- 
phasis) 

While there is no two round trip requirement in seg- 
ment 3, there is a requirement under section 404 that 
some service be provided as authorized by the certifi- 
cate. The Board's ruling as to Muscle Shoals at the 
least establishes that north-south service to Wilmington 
on segment 8 is not fulfillment of Allegheny's east-west 
segment 3 obligations. It also shows that a point certif- 
icated on two segments must receive service on both of 
them. 
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To allay confusion, it should be pointed out that the 
second problem discussed by the Board in the Southeast - 


ern case has nothing to do with the Wilmington situation 
in issue. The other problem discussed was whether any 
two round trips between two points common to two seg- 
ments satisfied a two round trip requirement, regard- 
less of which segment the aircraft proceeded on after 
providing air transportation between those two points. 
The answer was yes. The example taken was the two 
points of Laurel and Gulfport, Biloxi, which are common 
points on Southern's segments 1(b) and 4. The Board 
held that as long as two daily round trips were sched- 
uled between Laurel and Gulfport/Biloxi, the two daily 
round trip requirement for air transportation between 
those two points was met, regardless of the segment 
origin or destination of the flights. 30 CAB at 1447. 
This issue has nothing to do with Wilmington's in- 
stant complaint. Wilmington is not complaining that seg- 
ment 8 originating flights do not fulfill the segment 3 ob- 
ligation to provide air transportation between Wilming- 
ton and Philadelphia and between Wilmington and New 
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York/Newark; they do. But satisfaction of segment 3 
service requirements between these pairs of points, com- 
mon to both segment 3 and segment 8, does not fulfill the 
requirement of air transportation between Wilmington 
and points west on segment 3. 


H. The Pine Bluff and Alliance Opinions Do Not Cover 
the Instant Situation. 


There are two oft-cited opinions relating to service 
at a point authorized on more than one segment: The Di- 
rector of the Bureau of Enforcement's letter of May 10, 
1960, dismissing the complaint of the Aviation Commis- 
sion of Pine Bluff, Ark., against Trans-Texas Airways, 
Docket 11104, sustained, Order E-15513, July 7, 1960, 
and the opinion of the General Counsel regarding Fron- 
tier Airlines pattern of service to Alliance, Neb., July 
26, 1961. These opinions both dealt with a different 
service situation than is presented by Allegheny's May 
1 schedule at Wilmington. Therefore, they do not have 
any bearing on the present case. 
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Both opinions dealt with the question of whether con- 
necting service to terminals could satisfy a two daily 
round trip requirement. Both opinions held that it could. 
In the Pine Bluff case, the Director of the Bureau of En- 
forecement noted that Pine Bluff passengers had two 
round trips to each of the four terminals on the two seg- 
ments in issue. The Director concluded that: 

"The Board did not preclude omission of an in- 
termediate point on a particular segment where 


the point, common to more than one segment, 
was receiving at least 'two daily round trips’ 


over the other segment(s) and connecting serv- 
t r point to 
reach all terminals." (pp. 7-8) (emphasis 


supplied) 


(66-67) JA 38 


Similarly, in the General Counsel's opinion to Alli- 
ance, Neb., it was noted that Alliance had single-plane 
service on Frontier's segment 10 and connecting service 
at Scottsbluff “with 2 daily schedules from Scottsbluff to 
points on segment 12 to the east.” (p. 2) The General 
Counsel stated that failure to provide direct service be- 
tween Alliance and Scottsbluff on segment 12 did not re- 
sult in an abandonment of segment 12 service. 

Allegheny provides no connecting service to points on 
segment 3 west of Wilmington. It thus presents a situa- 
tion not considered in either the Pine Bluff or Alliance 
cases. There is nothing in these opinions which sup- 
ports the interpretation that they are condoning the ces- 
sation of all service on part of a route segment which 
has been authorized by the Board, and which the Con- 
gress, by section 404(a), has required every air carrier 
to provide. 
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ALLEGHENY IS NOT PROVIDING TWO 
DAILY ROUND TRIPS TO BOSTON ON 
SEGMENT 8 


Allegheny's segment 8, awarded in the Northeastern 
States Area Investigation, 31, CAB 606 (1959), permitted 
it to enter the rich Boston-Washington air corridor 
which was already served by nine trunkline carriers. 
The Board found that the intermediate points such as 
Wilmington were receiving a weak and deficient service 
pattern. It authorized Allegheny to provide "a sound in- 
tegrated and complete local service proexem for the 
cities on an Atlantic Coast route". 10/ jt granted Al- 
legheny 2 new segment 8 between Boston and Washington 
via intermediate points including Wilmington. 

Pursuant to the Board's policy of granting liberalized 
operating authority to local service carriers, it permit- 
ted Allegheny to skip-stop on segment 8 after it has 
‘gcheduled two daily round trips to a given point." 


(67-68) 

While a "round trip" is not defined in the certificate, the 
intent is clear that this condition requires two daily round 
trips between terminals. The Director of the Bureau of 
Enforcement has so construed this requirement in the 
Complaint of Winona, Minn. v. North Central Airlines, 
Docket 14383. 
A. In Granting Allegheny Segment 8 Authority, the 

Board Anticipated That Two Daily Round Trips to 

Boston Would Be Provided. 


Authorization of Allegheny, a subsidized local service 
carrier, into the Boston-Washington corridor, in com- 
petition with nine trunklines was a momentous achieve- 
ment for Allegheny. It won this unusual authority on the 
basis of its commitment to "provide a full pattern of 
commuter-type short haul services for the intermediate 
cities between Boston and Washington, bypassing the 
New York/Newark bottleneck." 30 CAB at 619. 

The Board carefully and fully analyzed Allegheny's 
service proposal. On the basis of this proposal, it was 
granted its authority. Allegheny's certificate, therefore, 
is to be interpreted in the light of the Board's anticipa- 
tion of the service Allegheny would provide on segment 
8. This is the service it must provide or be in violation 
of its certificate. 


97 30 CAB at 617 
10/30 CAB at 618-19 
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There is no question that the Board expected Alle- 
gheny to provide Wilmington two daily rounds trips to 
Boston. The Board found, 

‘Wilmington is another city which is inade- 
quately served today and which would benefit 
measurably from Allegheny's proposed serv- 
ices." 


(68) 


It noted that 


"no direct service is provided between Wil- 
mington, on the one hand, and Bridgeport, 
New Haven, New London and Boston, on 
the other hand.” 


It found, 


‘Under Allegheny's schedule pattern, Wil- 
mington would receive a commuter-type 
service composed of two daily round trips 
to Bridgeport, New Haven, Boston and 
Washington and one daily round trip to New 
oe Trenton, Philadelphia.” (30 CAB 
at 


Allegheny's May 1 schedules eliminate all service be- 
tween Wilmington and Bridgeport, New Haven and Bos- 
ton. Wilmington gets two round trips only to Washing- 
ton. This is a major defalcation of its responsibility, 
its commitment to the Board on the basis of which it ob- 
tained access to these rich east coast markets. Alle- 
gheny was certificated to provide the direct service Wil- 


mington needed to Boston which the trunklines were not 
providing. It must provide this service. 


B. The Two Daily Round Trip Limitation Requires 
Service to Both Terminals. 


Se 


Allegheny will provide two daily round trips from Wik 
mington only to the southern terminal, Washington. This 
does not fulfill its certificate requirement. The Direc- 
tor of the Bureau of Enforcement has so ruled in the ex- 
actly parallel case of Winona, Minn., Docket 14383. 

A “round trip” is not expressly defined in the certifi- 
cate. However, the intent of the certificate is readily 
discerned from its structure and the purpose of the two 
round trip authority, as explained in the Seven States 
Area Investigation, 28 CAB 680, 758-61 (1958). 

The starting point of the analysis is Condition (3) of 
Allegheny’s certificate. This condition is the basic lim- 
itation which enforces the local service nature of the au- 
thorization. It requires that on "each trip" over all or 
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part of each segment, Allegheny must "stop at each point 
named between the point of origin and point of termina- 
tion of such 
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trip on such segment." Thus, without more, Allegheny 
would be required to serve Wilmington, and every other 
point on segment 8, on each trip scheduled over the seg- 
ment. Every flight from Washington to Boston would 
have to stop at Wilmington. 

The Board recognized that local service carriers 
needed liberalization of operating authority and there- 
fore granted skip-stop authority enjoyable after the mini- 
mum pattern of two daily round trips to the terminals on 
each segment have been provided. The Board said, 

"Since (with minor exceptions) two daily round 
trips to the intermediate points are required 
before one-stop flights can be operated, we 
are satisfied that the intermediate points will 
receive the necessary minimum pattern of 
service to the terminal points. 28 CAB at 
760. 

In this light, Condition (5) of Allegheny's certificate 
obviously requires it to provide Wilmington two daily 
round trips to both terminals. The Condition reads: 

"(5) If the holder has scheduled two daily 
round trips to a given point on segment 8, 
it may omit such point on any additional 
trip scheduled over all or part of such 
segment .. ." 


Segment 8 requires air transportation from Wash- 
ington to Boston. The requirement of providing Wil- 
mington two daily round trips "on segment 8" means on 
the entire segment, to both terminals. 

If Allegheny is correct that this condition is fulfilled 
by two round trips to Washington, then there is no rea- 
son why it could not also be fulfilled by providing two 
round trips between Wilmington and other intermediate 
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point. This interpretation would nullify the Board's in- 
tent in assuring that "the intermediate points will re- 
ceive the necessary minimum pattern of service to the 
terminal points”, which is the basis and justification for 
liberalized operating authority to local service carriers. 

Also, it is no answer to observe that Allegheny has 
short-of-terminal authority. (Condition (1)). This is a 
separate condition and does not change the basic seg- 
ment description and service obligation. This is made 
obvious by the fact that if Allegheny had operated all of 
its segment 8 flights short of terminal, and had never 
gone through to the terminal Boston, it would have been 
subject to loss of the authority 
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not activated under section 401(f) of the Act. Failure to 
operate part of segment 8 within 90 days after the effec- 
tive date of the certificate could not be defended by point- 
ing to short-of-terminal authority. This is merely an 
ancillary privilege which does not limit the requirement 
of operating the entire segment. 

WHEREFORE, the New Castle County Airport Com- 
mission requests that a Petition for Enforcement be is- 
sued to investigate the foregoing violations of the Act 
and the Board's requirements thereunder. 


Respectfully submitted, 
William C. Burt 

Robert M. Beckman 

Koteen & Burt 

1000 Vermont Avenue, N.W. 
Washington 5, D. C. 


April 23, 1963 
[Certificate of Service, Apr. 23, 1963] 
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[Verification] 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


ALLEGHENY AIRLINES, INC., 
"Use It or Lose It" Investigation 
DOCKET 14214 


REPORT OF PREHEARING 
CONFERENCE HELD MAY 15, 1963 


Pursuant to notice a prehearing conference in the 
above-entitled proceeding was held on May 15, 1963, 
and the following appearances were entered: 

Robert M. Beckman, William C. Burt, and George J. 
Bean, for the New Castle County Airport Commission, 
Wilmington, Delaware. 

Richard E. Cullen, Henry Beecken, and W. Hampton 
Brittingham, for the County of Wicomico, the Salisbury- 
Wicomico Airport Commission, and the city of Salis- 
bury, Maryland. 

Albert F. Beitel, for Mercer County, New Jersey, 
and the city of Trenton, New Jersey. 

Robert M. Beckman and G. L. Bates, for the city of 
Wilmington, Delaware. 

Rudolph A. Drennan, for the State Aviation Commis- 
sion of Maryland. 

Edwin I. Colodny, for Allegheny Airlines, Inc. 

William L. Howard, Jr., for the Bureau of Economic 
Regulation. 


(90-91) 
ISSUES 


The Bureau of Economic Regulation (the Bureau) 
submitted a proposed statement of issues which is at- 
tached hereto as appendix 1. It was agreed that this 
statement correctly sets forth the issues ee by the 


Board's orders instituting the proceeding. L 


1/ Order E-19104 dated December 17, 1962, and Order 
~ §-19417, dated March 27, 1963. 
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The New Castle County Airport Commission (New 
Castle) requested that the issues be expanded to include 
the question whether Allegheny's certificate for route 
97 should be amended to require Allegheny to perform 
any service on segment 3 which might be found neces- 
sary herein. In support ofthis, it cited the Mohawk Tem- 

Intermediate Points Renewal Proceedi 27 in 
which the Board set forth in the certificate the type of 
service which Mohawk should provide to Keene, New 
Hampshire. The Examiner ruled that such an expansion 
was contrary to the Board's intent as set forth in its or- 
der instituting this proceeding 3/ and denied the request. 

Salisbury filed a motion prior to the prehearing con- 
ference requesting consolidation herein of an adequacy 
of service complaint, Docket 14316. Answers were filed 
by the Bureau and Allegheny. The Examiner stated that 
he had recommended that the Board consolidate that 
complaint and the conference was conducted on that 
basis. 

New Castle requested permission to file an adequacy 
of service complaint and have it consolidated herein. It 
attempted to show cause for the tardy filing of such an 
application and motion by referring to the Board's Press 
Release of March 27, 1963, entitled, "Priorities for 
Hearing Cases." New Castle argued that that document 
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indicates that adequacy of service proceedings would 
not be heard at this time and, consequently, it believed 
that to file such a complaint and request its consolida- 
tion would be a waste of time. 


2/ oe 10161, Order E-16123 dated December 7, 
~ 1960. 


3/ Order E-19104 dated December 17, 1962, page 2 of 
~ mimeographed opinion. 
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An examination of "Priorities for Hearing Cases" 
does not disclose any basis for such a belief and pur- 
suant to rule 12(b), New Castle has failed to show good 
cause for its failure to file an adequacy of service com- 
plaint before the prehearing conference. Accordingly, 
the Examiner will recommend this request be denied 
for failure to comply with rule 12(b). 

New Castle also requested that the Examiner rule 
that if the Board found Allegheny's service inadequate 
in this proceeding that it could direct Allegheny to pro- 
vide adequate service. The Examiner ruled that any 
evidence admissible on this question would also be ad- 
missible on the "use it or lose it" issue and that the 
parties could argue on brief the power of the Board in 
this proceeding to take affirmative action if it found Al- 
legheny's service unsatisfactory. 

New Castle alleges that Allegheny will violate its 
certificate by terminating service between Wilmington 
and Pittsburgh on May 1 and asks that the Board direct 
Allegheny to continue service between Wilmington and 
Pittsburgh during the pendency of this proceeding. It 
has also filedthis complaint with the Bureau of Enforce- 
ment. 

The Board has established the Bureau of Enforce- 
ment and adopted rules 302.200- "I to process eco- 
nomic enforcement proceedings. 4 These procedures 
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require, inter alia, that such complaints be originally 
reviewed by the Bureau of Enforcement. 5/ 


4/ Sub Part B - Rules applicable to Economic Enforce- 
ment Proceedings, Sections 302.200-217. 


5/ Rule 201. 
[93] 


The complaint of New Castle raises questions of law, 
policy, and, perhaps, of fact, which should be handled in 
the routine manner set forth in the Board's rules. Al- 
though rule 206 permits the Board to handle enforce- 
ment proceedings in any other manner it may deem nec- 
essary or proper, the complexity of the issues raised 
and the need for expedition herein require that the 
Board should not exercise the extraordinary power 
permitted by rule 206 by granting New Castle's mo- 
tion. The Examiner will recommend denial of this mo- 
tion. 

Allegheny on May 14, 1963, filed a motion requesting 
consolidation herein of its application, Docket 14500, 
which requests redesignation of the separate points 
Trenton and Philadelphia-Camden as the single point 
Philadelphia-Trenton-Camden to be served through the 
Philadelphia International Airport. The Bureau of Eco- 
nomic Regulation supported this motion but it was op- 
posed by the Mercer County Airport Authority. The 
Examiner stated, in accordance with the Board's state- 
ment that other certificate modifications would not be 
considered herein and in conformity with the Board's 
desire for expeditious action, 6/ he would recommend 
denial of the motion. 


INFORMATION REQUESTS 


The Bureau and New Castle requested that certain in- 
formation be supplied by various parties. These re- 
quests were discussed and some were withdrawn and the 
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Examiner ruled that some need not be complied with. 
After discussion, it was agreed that the parties would 
comply with the requests as set forth in appendix 2. Al- 
legheny stated that it would attempt to supply the reasons 
for 


6/ Order E-19104, page 2. 
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all cancellations as set forth in I.A,1 of appendix 2 but 
that it would advise all parties if the information was 
not available. 


MISCELLANEOUS 


Both Allegheny and the Bureau are urged, So far as 
practicable, to present their cases involving Salisbury 
service at Salsibury and their cases involving Wilming- 
ton service at Wilmington. Duplication of material, of 
course, should be avoided and neither Allegheny nor the 
Bureau should spend substantial time or money in an at- 
tempt to keep the cases of each city separate. 

The proceeding will be conducted in accordance with 
the Standards of Practice set forth in appendix 3, ex- 
cept as modified by the Examiner. 


PROCEDURAL DATES 


Information described in paragraphs 

1.A. of appendix 2..... June 7, 1963 
Other information requested in 

appendix 2 June 30, 1963 
Initial exhibits. . July 21, 1963 
Rebuttal exhibits. .... . August 15, 1963 
Written testimony . August 22, 1963 
Hearing August 26, 1963 


(94-96) visi 


PLACE OF HEARING 


The hearing will convene in Salisbury, Maryland on 
August 26 and will be adjourned to Wilmington, Delaware 
as soon as the Salisbury session is closed. 


/s/ Merritt Ruhlen 
Hearing Examiner 


May 23, 1963 
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Appendix 1 


BUREAU COUNSEL'S PROPOSED 
STATEMENT OF ISSUES 


1. Do the public convenience and necessity require; 

(a) the suspension of Allegheny's certificate insofar 
as it authorizes the carrier to serve Salisbury, 
Maryland, or 

(b) the alteration, amendment, or modification of 
Allegheny's certificate in such a manner as to 
delete Salisbury, Maryland? 

2. Do the public convenience and necessity require; 

(a) the suspension of Allegheny's certificate insofar 
as it authorizes the carrier to serve Wilmington, 
Delaware on segment 3, or 

(b) the alteration, amendment, or modification of Al- 
legheny's certificate in such a manner as to de- 
lete Wilmington on segment 3? 


[96] 
Appendix 2 
INFORMATION REQUESTS 
I. A. Traffic and Schedule Data 


1. For each point in issue provide data from January 
1, 1960, through March 31, 1963, as follows: 
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Monthly on-and-off information as to the 
number of passengers and tons and ton-miles 
of mail, express, and freight by station, (where 
a station is served on more than one segment, 
show separately for each segment). 


Information showing the reason for cancel- 
lations or overflights and the number of such, 
i.e., weather, mechanical, no traffic, etc., for 
the year ended March 31, 1963. 


2. Outline the schedules with which the segment and 
individual points in issue were served including on-line 
connections. Include such information as flight num- 
bers, type of aircraft, time of day of schedules, points 
to which service was offered. This material to be fur- 
nished for the 12 months ended March 31, 1963. 

3. On-line origin and destination data and routings. 
(For Wilmington both segment 3 and segment 8 points.) 
These data should be provided by flights and by months 
for 1962 and the third quarter of 1963. 

4. For the year ended March 31, 1963, by month and 


by flight, the number of minutes late of all flights de- 
parting more than 15 minutes late, both at Wilmington 
and Salisbury. 


5. Advertising Information 


1. Advertising of service at Salisbury and to segment 
3 points at Wilmington by quarter for the years 1961, 
1962, and the first quarter of 1963 showing: 
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a. Media used 

b. Text of advertisements 
c. Dates 

d. Dollar expenditures 


2. Total advertising expenditures by station and by 
quarter at the other stations on Allegheny's system for 
the same period as above for all stations enplaning less 
than 1000 passengers per month. 
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6. Total passengers enplaned at Philadelphia during 
April and May 1963, total reservations of such passen- 
gers, and total number of such passengers listed on res- 
ervation cards as originating in Delaware. 

1.B. Operating and Financial Data, Year Ended March 
31, 1963 


1. Submit the following data with respect to each 
point in issue: 


Revenue plane-miles 

Aircraft departures 

Available seat-miles (based on actual seating 
available) 

Revenue passenger-miles 

Yield per passenger-mile 

Passengers on board, both to and from the city 
Show daily routing chart for the present sys- 
tem 


2. Submit revenue and expense estimates for the 
points in issue: 

a. Show local station expenses separately from 
regional and system expenses in the same man- 
ner as is done in schedules P-9 of CAB Form 
41, including proper share of ground and indi- 
rect expenses. Show method for determining 
the latter, and where served on more than one 
segment, provide data for each segment. 


Show all expenses and revenues attributable 
to each city and segment on which it was served, 
in total and at unit rates per revenue plane- 
mile and per revenue ton-mile. Show method 
of apportioning the various categories of rev- 
enues and expenses. 
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1.C. Additional Data Required From Carrier 


1. Estimate traffic, at points where suspension is at 
issue, which would be retained at a nearby point. (Show 
the experienced basis for this estimate.) 

2. Submit statement of any fare revisions which 
would be made as a result of deletion of any point. 
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Tl. A. Economic Characteristics of the City and Area 


1. Show the economic characteristics of the city and 
area, such as, population (1950 and 1960), industries, 
hospitals, trading centers, travel habits, etc. 


tl. B. Additional Data to be Submitted With Respect 
to Air Service 


1. Show the city's primary communities of interest, 
insofar as air transportation is concerned, indicating in 
detail, the method used in determining such communi- 
ties of interest. 

2. Show the common carrier transportation facili- 
ties, both surface and air, presently available at each 
city, indicating the frequencies, departure times, and 
elapsed times to and from the primary communities of 
interest indicated in 1" above. Describe isolation fac- 
tors, if any, due to difficulties of terrain or lack of 
transportation, savings in time, mileage and fare, if any, 
and any other data which may show the need for air 
transportation. 
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3. Describe what is being done, and what can be done, 
to achieve what is believed to be the city's traffic-gen- 
erating potential and reasons why the city has not (if it 
has not) generated the amount of traffic of which it may 
be capable. 


II. C. Both Wilmington and Salisbury shall furnish de- 
tails of all advertising and promotion of air serv- 
ice by the community similar to the material re- 
quested of the carrier in I.A.5. above. 
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Order No. E-19694 
ORDER 


Adopted June 17, 1963 


By petition filed February 8, 1963, Docket 14316, the 
city of Salisbury, Maryland; Wicomico County, Mary- 
land: the Salisbury-Wicomico County Airport Commis- 
sion: and the State Aviation Commission of Maryland 
(Salisbury) requested that the Board institute an investi- 
gation of the adequacy of service provided Salisbury by 
Allegheny and moved that this investigation be consoli- 
dated with the "use it or lose it” investigation herein. 

This motion was opposed by the Bureau of Economic 
Regulation and by Allegheny. Allegheny also requested 
that the adequacy of service complaint be dismissed. 

As to the motion to consolidate Salisbury's adequacy 
of service complaint we conclude that it should be de- 
nied. In Order E-19104, dated December 17, 1962, we 
found that the present proceeding should be expedited. 
The inclusion of adequacy of service investigations in 
"use it or lose it’ cases would unduly expand such pro- 
ceedings and unduly delay their disposition. We will not, 
therefore, as a matter of general policy, consolidate such 
complaints with "use it or lose it” cases. 

With reference to Allegheny's motion to dismiss Sal- 
isbury’s complaint, it would appear that if service to 
Salisbury is terminated herein, the adequacy of service 
complaint would become moot. On the other hand, ifthis 
proceeding should result in a determination that service 
to Salisbury should be continued, it might be necessary 
to process the adequacy of service complaint under Sub- 
part (G) of the Rules of Practice. Accordingly, action on 
Allegheny's motion to dismiss should be indefinitely 
postponed. 

At the prehearing conference, the New Castle County 
Airport Commission (New Castle) requested permission 
to file a complaint charging inadequate service to Wil- 
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mington by Allegheny and to have such a complaint con- 
solidated herein. In 
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view of our determination to exclude adequacy of service 
proceedings from "use it or lose it" cases as set forth 
above, New Castle's request should be denied. 

New Castle also filed a motion requesting that the 
Board direct Allegheny Airlines to continue providing 
Wilmington-Pittsburgh service on segment 3 of its route 
97 during the pendency of this proceeding. It alleges 
that Allegheny has filed a schedule change for effect 
May 1, 1963, which discontinues segment 3 service to 
Wilmington and that such action will be a violation by 
Allegheny of its certificate. This complaint requesting 
enforcement action was filed with the Board as Docket 
14455. 

New Castle argues; (1) that the question of service 
between Wilmington and Pittsburgh on segment 3 is in 
issue in this proceeding, (2) that Allegheny in attempting 
to alter the status quo by discontinuing this service vio- 
lates the Board's jurisdiction, (3) that a court has in- 
herent power to issue all necessary orders to protect 
its jurisdiction, (4) that section 204(a) of the Act invests 
the Board with all the power a court inherently posses- 
ses to issue necessary orders in aid of its jurisdiction 
over an investigation properly instituted pursuant to 
section 401(g), and (5) that the Board must exercise its 
power both to preserve the integrity of the administra- 
tive process and to protect the public's right to the con- 
tinuation of the service until the Board should determine 
that the public convenience and necessity requires ter- 
mination. 

Allegheny opposes this motion on the grounds that 
such action would be illegal. It contends that a violation 
of the Act is charged and that the Board, pursuant to 
section 1002 of the Act, cannot enforce compliance with- 
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out notice andhearing. It further argues that Allegheny's 
complaint is an enforcement action which shouldbe proc- 
essed pursuant to Subpart (B) of the Rules of Practice. 

The Bureau of Economic Regulation opposes the mo- 
tion on the grounds, inter alia, that Allegheny's discon- 
tinuance of direct service between Wilmington and Pitts- 
burgh on segment 3 is not a violation of its certificate. 
The complaint of New Castle raises questions of law, 
policy, and, perhaps, of fact. Subpart (B) of the Rules 
of Practice establishes a procedure for consideration 
of enforcement proceedings. Although rule 206 permits 
the Board to handle enforcement proceedings in any 
other manner, section 1002 of the Act provides that no- 
tice and hearing are necessary before the Board can 
find a violation of the Act and compel compliance there- 
with. Without passing on the power of the Board to 
grant the relief requested, pendente lite, it appears that 
New Castle has failed to show such unusual circum- 
stances to justify any departure from the Board's cus- 
tomary procedures and that New Castle's motion should 
be denied. 

Allegheny filed a motion requesting consolidation 
herein of its application, Docket 14500, which proposes 
the redesignation of the points Trenton and Philadelphia- 
Camden as a single point Philadelphia-Trenton-Camden 
to be served through the Philadelphia International Air- 
port. At the prehearing conference, the Bureau of Eco- 
nomic Regulation supported this motion but it was op- 
posed by the Mercer County Airport Authority. 
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The Board's order of investigation, instituting this 
proceeding stated: 
‘We will not consider new or previously 
filed route applications of any carrier or pos- 


sible certificate modifications, except as con- 
templated herein and we intend that this in- 
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vestigation shall proceed promptly and be dis- 
posed of in the shortest possibls time needed 
to make an adequate record.” 1 


The inclusion of Allegheny's application is inconsist- 
ent with that determination and would unduly expand the 
proceeding. Allegheny has made no showing why the 
Board's prior decision on this point should be disturbed. 


ACCORDINGLY, IT IS ORDERED: 


(1) That Salisbury's motion to consolidate its ade- 
quacy of service complaint, Docket 14316, herein be 
denied; 

(2) That action on Allegheny's motion to dismiss 
Salisbury's complaint, Docket 14316, be deferred; 

(3) That New Castle's request for permission to file 
an adequacy of service complaint and have it consoli- 
dated herein, be denied; 

(4) That New Castle's motion requesting that the 
Board direct Allegheny Airlines to continue services be- 
tween Wilmington and Pittsburgh on segment 3 during 
the pendency of this proceeding be denied; and 

(5) That Allegheny's motion requesting consolidation 
herein of its application, Docket 14500, be denied. 


By the Civil Aeronautics Board: 


HAROLD R. SANDERSON 
(SEAL) Secretary 


MURPHY, Vice Chairman, and GURNEY, Member, con- 
curring and dissenting: 

It is our view that the issue of adequacy of service to 
Salisbury would not prolong this proceeding and the con- 
solidation thereof would afford the Board a full record 
on which to base a decision on whether to suspend serv- 
ice at this point and, if not, whether to order additional 
service. Since the two issues in this particular case are 
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interrelated, we would consolidate the adequacy of serv- 
ice complaint of Salisbury for hearing and decision. 


/s/ Robert T. Murphy 
/s/ Chan Gurney 


1/ Order E-19104, dated December 17, 1962. 
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DOCKET 14214 


NOTICE TO ALL PARTIES: 


RULINGS ON EXCEPTIONS TO THE 
PREHEARING CONFERENCE REPORT 


Allegheny Airlines, Inc., the Bureau of Economic 
Regulation, and the New Castle County Airport Commis- 
sion (Wilmington) have filed exceptions to the prehear- 
ing conference report herein which was served May 27, 
1963. 

Allegheny. - (1) Allegheny excepts to the requirement 
set forth on page 5 of the report that information re- 
quests I.A. should be complied with by June 7 and states 
that the June 7 date was limited to on-and-off traffic in- 
formation requested inI.A.-1. This exception is granted. | 

(2) Allegheny excepts to the requirement that rout- 
ings be provided in answer to request I.A.-3. This ex- 
ception is contested by Wilmington in its letter of June 
10. Allegheny, however, by letter dated June 17, 1963, 
states that it does not maintain routing data and is un- 
able to supply the routing information. Under the cir- 
cumstances this exception is granted. 

(3) Allegheny excepts to the supplying of the informa- 
tion requested in I.A.-3 for the third quarter of 1963 
and states that the agreement was for the first quarter 
of 1963. This exception is granted. 
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(4) Allegheny excepts to supplying the information 
requested in I.A.-4, with reference to on-time perform- 

ance at Salisbury and Wilmington on the 
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grounds that this information is not maintained by 
station. This exception was contested by Wilmington in 
its letter of June 10 but Allegheny's letter of June 17 in- 
dicates that it has reached an agreement with Wilming- 
ton that Allegheny will supply on-time arrival informa- 
tion at the terminal of the segment 3 flights serving 
Wilmington for the year ending March 31, 1963. This 
agreement is subject to a request by Wilmington at a 
later date for additional information if it believes it is 
necessary. Similar information will be submitted for 
Salisbury. 

(5) Allegheny excepts to the request I.A.-5 sub- 
paragraph 2 stating that the advertising expenditures 
were to be submitted for 1962. This exception is 
granted. 

(6) Allegheny requests permission to present its 
case with reference to both Salisbury and Wilmington 
at the Wilmington session on the grounds that substan- 
tial saving in time and expense will be effected thereby. 
This request is granted. 

Bureau of Economic Regulation. - (1) The Bureau ex- 
cepts to the failure of the prehearing conference report 
to show that the material requested in I.A.-1 should be 
provided by flights for the year ending March 31, 1963. 
Allegheny contests this exception and states that it would 
be extremely burdensome to recast this information by 
flights and the same is true with reference to cancella- 
tions and over-flights. 

It does not appear that it is necessary to have this in- 
formation by flights. Accordingly, this exception is de- 
nied. 
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(2) The Bureau excepts to the failure of the report to 
show that on-line connections requested in I.A.-2 refer 
to Wilmington on segment 3 only. This exception is con- 
tested by Wilmington which contends that the schedule 
information was to include "on-line connections between 
Wilmington and points on segment 3." Accordingly, the 
first sentence of request I.A.-2 should be modified to 
read as follows: "Outline the schedules with which the 
segment and individual points in issue were served in- 
cluding on-line connections between Wilmington and 
points on segment 3.” 

(3) The Bureau's exception 3 is disposed of by para- 
graph 3 above discussing Allegheny's exception. 

(4) The Bureau excepts to the failure of the report to 
state that the information requested in II.A. is to be sup- 
plied by the civic parties. This exception is granted. 

(5) The Bureau excepts to the requirement that the 
Bureau present its direct case prior to the presentation 
by the air carriers and the city and state interests and 
that it present its statement of position at the outset of 
the hearing. It argues that; (1) there is no precedent for 
the Bureau going first ina "Use It or Lose It" case; (2) 
there is no need for such 2 procedure; (3) the Bureau is 
not a proponent herein; (4) the Bureau will not be pre- 

to take 2 position until the full factual record is 
developed; and (5) to require the Bureau to present its 
direct case first would be incompatible withthe Bureau's 
responsibility of assisting in the development of the rec- 
ord. 
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For the Bureau to lead off in this proceeding should 
not, in any way, hamper its ability to fulfill its duty of 
assisting in the development of a full evidentiary rec- 
ord. Substantially all of the evidence will be submitted 
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in written form before the hearing opens and the Bureau 
can determine its tentative position at that time as well 
as at the close of the hearing. Of course, the Bureau has 
the right to change its position either at the close of the 
hearing or on brief if it finds such action desirable. 

The direction that the Bureau proceed first is not in- 
tended as a ruling affecting the burden of proof. In this 
proceeding the communities of Wilmington and Salisbury 
are threatened with the loss of some or all of their air 
services. Under such circumstances, the threatened 
communities should be given the advantage, if any, which 
may arise from presenting their direct cases last. Ac- 
cordingly, the Bureau's exception 5 is denied and it is 
directed to present its direct case with reference to Sal- 
isbury at the opening of the hearing at Salisbury and with 
reference to Wilmington at the opening of the hearing at 
Wilmington and it will state its position with reference 
to service to Salisbury at the time it presents the Salis- 
bury case and it will state its position with reference to 
service to Wilmington at the time it presents its Wil- 
mington case. 

Wilmington. - (1) Wilmington excepts to the state- 
ment in the report that it was agreed that the Bureau's 
statement of issues correctly set forth the issues raised 
herein and states that it requested that the following 
paragraph be added as item 2(c): "The continuation of 
air service to Wilmington on segment 3, and if so, what 
air service is required." 
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The conference report will be modified to show that 
Wilmington did not agree to the statement of issues pro- 
posed by the Bureau but it is ruled that the statement of 
issues as set forth in Appendix 1 of the report are the 
issues raised herein and that Wilmington's proposed 
paragraph 2(c) is not in issue herein except to the extent 
it is already included in paragraphs 2(a) and (b) as a 
subsidiary issue. 
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(2) Wilmington has filed an exception with reference 
to the consolidation of an adequacy of service complaint 
herein. In view of the Board's order E-19694, in which 
this matter was considered and decided by the Board, 
this exception is dismissed. 

(3) Wilmington also excepts to the Examiner's rec- 
ommendation concerning its motion for an order re- 
questing Allegheny to continue providing service be- 
tween Wilmington and Pittsburgh during the pendency of 
this proceeding. 

This matter was also disposed of in order E-19694 
and this exception is dismissed. 


/s/ Merritt Ruhlen 
Hearing Examiner 


June 20, 1963 
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DOCKET 14214 


NOTICE TO ALL PARTIES: 


Allegheny by motion filed September 9, 1963, has re- 
quested an immediate ruling that New Castle's exhibits 
ILG-206, ILG-210, ILG-301 through ILG-310, and those 
portions of ILG-300 pertaining to such exhibits should 
not be received in evidence. New Castle by answer filed 
September 13, 1963, opposed this motion. 

An examimation of the proposed exhibits discloses that 
if offered at the hearing, (1) all those parts of ILG-206 
except the columns headed 1963, and (2) ILG-302 through 
ILG-305, ILG-308 through ILG-310, and written testi- 
mony in ILG-300 pertaining thereto would not be re- 
ceived in evidence under any circumstances. Allegheny 
will be given until September 25 to prepare rebuttals 
and written testimony pertaining to the other material 
referred to in its motion. 


/s/ Merritt Ruhlen 


September 18, 1963 Bea ctne Seavaider 
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DOCKET 14214 


NOTICE TO ALL PARTIES: 


The second paragraph of the ''Notice To All Parties" 
dated September 18, 1963, in the above-entitled proceed- 
ings, should be corrected as follows: 

An examination of the proposed exhibits discloses that 
if offered at the hearing, (1) all those parts of ILG-210 
except the columns headed 1963, and (2) ILG-302 through 
ILG-305, ILG-308 through ILG-310, and written testi- 
mony in ILG-300 pertaining thereto would not be re- 
ceived in evidence under any circumstances. Allegheny 
will be given until September 25 to prepare rebuttals 
and written testimony pertaining to the other material 
referred to in its motion. 


/s/ Merritt Ruhlen 
Hearing Examiner 


September 24, 1963 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


In the Matter of: 
SALISBURY - WILMINGTON 
"Use It or Lose It" Investigation 


Small Chancery Court Room, 
The Court House, 
Wilmington, Delaware, 
Monday, September 30, 1963. 
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The above-entitled matter came on for further hear- 
ing, pursuant to recess, at 10 a.m. 


BEFORE: é 
MERRITT RUHLEN, Hearing Examiner. 
*x 


= * 
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Senator Boggs. Thank you, Mr. Ruhlen. I appreciate 
this opportunity to be heard. 


STATEMENT OF HONORABLE J. CALEB 
BOGGS, A UNITED STATES SENATOR FROM 
THE STATE OF DELAWARE 


Senator Boggs: I have justa brief statement. I would 
like toaddress my remarks and my support to the Greater 
Wilmington and New Castle County Airport Commission. 

Recognizing that we are very proud of this commu- 
nity and the State of Delaware, we need all the service, 
transportation service, we can get to support the fast 
growth here, the industry, social and cultural life. Wil- 
mington, and Delaware as a whole, we think, is a dis- 
tinct economic, cultural and social area. Of course it 
is related to the rest of the country and the rest of the 
area, as all our countries are related together. 

We have a distinct characteristic and we are proud 
of it. It has proven itself by the rapid growth in recent 
years and projected growth in the future not only in the 
Wilmington area. 

We are recognized throughout the world as somewhat 
of 2 chemical capital of the world and people from all 
parts of the country and world come here on business 
activities. I think that this type of service, airline serv- 
ice into the Greater New Castle Airport is of great need 
and necessity as 
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well as convenience in serving this community. Asa 
private citizen, not as a United States Senator, I would 
just like to lend my support to the efforts to maintain 
this needed and necessary service in this area. 

I thank you very much, indeed, for the opportunity to 
be heard. 

Examiner Ruhlen: Thank you, Senator Boggs. 

Mr. Beckman: Mr. Examiner, Governor Carvel is 
here, too. 

Examiner Ruhlen: Would you like to come up, and 
make a statement, Governor Carvel? 

Governor Carvel: Yes, thank you. 


STATEMENT OF GOVERNOR 
ELBERT N. CARVEL 


Governor Carvel: It is a pleasure to have you with 
us, Mr. Ruhlen. 

Iam Elbert N. Carvel, Governor of the State of Del- 
aware and I am appearing before the Civil Aeronautics 
Board in this hearing where the Allegheny Airlines are 
indicating their desire to withdraw service from the 
State of Delaware. 

First, I would like to say that Delaware is the sixth 
fastest growing State per capita of the United States. 
Presently we have an estimated population of about 
478,000 people and we not only are growing fast from 
the standpoint of population but we are growing fast in- 
dustrially. 

In recent months a number of outstanding industries 
have come to Delaware and many more have indicated 
their interest 
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and desire in coming to Delaware. For example, Gen- 
eral Foods at Dover, which is within the range of this 
airport. It is probably about 45 miles away, is pres- 
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ently building one of the largest food plants inthe United 
States and will employ upwards of 1200 people at that 
area. 

Union Carbide has purchased land about 15 miles 
from the airport near the Chesapeake and Delaware 
Canal. 

West Virginia Pulp and Paper Company at Newark 
are recent additions, as well as Avon and Ronson. 

Of course, you all know of the Tidewater Oil plant 
which is also in close proximity, as well as the Avisun 
plant and Sunoilson plants which have been recent addi- 
tions to our State. 

This is all part of the growing process of Delaware 
and these outstanding industries demand increased serv- 
ice. 

I might also say we are trying to do something about 
the transportation problem in Delaware. On November 
15 there will be opened the Delaware part of the Turn- 
pike which will start down in Maryland about 15 miles 
north of the Baltimore Tunnel and will end at the Del- 
aware Memorial Bridge. 

Of course, this is just a part of that whole complex 
of highways starting in Boston and going to Washington, 
but we are right on the main highway of this whole com- 
plex. This highway will be within a mile of the New 
Castle County Airport and this means that our airport 
has outstanding 
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access to perhaps a population of several million peo- 
ple. 

This highway, the Delaware portion of the highway, 
will cost about $28,000,000 and the Maryland portion is 
costing about $75,000,000. This will provide splendid 
access from Washington directly to New York and Bos- 
ton on this particular route where our present airport 
is and where the Allegheny Airlines is presently being 
serviced. 
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Now, it is our view that Delaware should not be hav- 
ing lesser service b@t we should be receiving more 
service with this tremendous buildup, and concentra- 
tion of industry, not mentioning the fact that we are 
really and truly the chemical capital of the world right 
in the State of Delaware. We are the home of the du- 
Pont Company, the Atlas Powder Company, the Her- 
cules or Atlas Industrial plant, Atlas Chemical Indus- 
tries and the Hercules Powder Company. These are 
some of the largest chemical industries in the world 
today and for this reason I say that Delaware does not 
need less air service, we need more airservice. It 
would be most appropriate if there were additional 
routes coming into Delaware every day. 

It is our information that people in this State are 
anxious to use more airservice and based upon the fact 
that this State is growing so fast population-wise and 
industry-wise, I sincerely urge the Civil Aeronautics 
Board to encourage additional routes in Delaware and 
deny any requests 
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to discontinue such routes. 

I certainly am available, sir, if you would like to ask 
some questions. 

Examiner Ruhlen: I have no questions, Governor. 

Are there questions from counsel? 

(No response.) 

Examiner Ruhlen: Thank you, Governor Carvel. 

Governor Carvel: Thank you, sir, it is a pleasure to 
be here. 

Mr. Beckman: Examiner Ruhlen, we also have the 
Mayor here. 

Examiner Ruhlen: Good morning, Mayor, I am glad 
to meet you. Please go right ahead with your statement. 


(383-384) ae 
STATEMENT OF MAYOR JOHN E. BABIARZ 


Mayor Babiarz: I have been Mayor of Wilmington 
since January of 1961. Since taking office I have partic- 
ipated in many conferences of a regional nature as well 
as conferences of Mayors at the national level. 

However, our region running along the Delaware River 
Valley from Wilmington to Trenton encompasses 11 
counties in three States. In this area there has been a 
study, transportation study, made known as the Penn- 
Jersey Transportation Study. This study was initiated 
by the nine counties above Wilmington and some of the 
reports emanating from this study have been discussed 
at our conferences 
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Wilmington extended be 
County and across the State Line into Penn 
Delaware County and Chester County. 

As a result of these reports there were further re- 
ports as to the position of Wilmington and its relation- 
ship to Philadelphia and it was decided that this should 
be re-evaluated. Since then, we on our own have made in- 
quiries. We are aware of the fact that a good many of 
the people working and shopping in Wilmington were liv- 
ing across the State Line in Pennsylvania and we hada 
hearing about two years ago on some recreational facili- 
ties and expansion of them. A man and wife participating 
in the meeting during some questioning revealed they 
lived in Chester County, but they considered themselves 
to be residents of Wilmington. They worked here, they 
came here for cultural and recreational activities and 
only slept across the line in Pennsylvania. This was an 
instance of people participating here in our own deci- 
sions and discussions about what to do in our municipal- 
ity of Wilmington. 
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- Checking further with the principal employees of var- 
ious companies we found from their records they had a 
considerable number of people that lived across the 
State 
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Line not only in nearby Pennsylvania but nearby Mary- 
land and across the river in Jersey. You can see that 
Wilmington does exert a pretty strong influence much 
further and far beyond the limits of a city of our size. 

We certainly feel that we cannot be tied in with Phila- 
delphia, we have to be considered on our own merits and 
we deserve to have transportation emanating and ter- 
minating here in Wilmington at the Greater Wilmington 
Airport. 

For a number of years the airport was known as the 
New Castle County Airport and recently in the last three 
years it was changed to Greater Wilmington Airport 
based on the fact that Wilmington meant more through- 
out the country than New Castle County and many people 
wishing to come to Wilmington did not recognize New 
Castle County Airport where they could and would recog- 
nize Greater Wilmington Airport. 

I urge you on behalf of the City of Wilmington and all 
interests represented here, both public and private, that 
the Civil Aeronautics Board consider the retention of 
services here and consider any future possible expan- 
sion. 

Examiner Ruhlen: Thank you, Mayor Babiarz. 

Mr. Beckman With your permission, sir, we would 
like to call Congressman Harris B. McDowell, Jr., as 
our first witness for the New Castle County Airport 
Commission 
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because the Congressman has pressing business else- 
where. 
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Examiner Ruhlen: Is there any objection to that pro- 
cedure ? 
(no response.) 
Examiner Ruhlen: Hearing no objection, we will hear 
from Congressman McDowell. 
Whereupon, 


CONGRESSMAN HARRIS B. MC DOWELL, JR. 


was called as a witness and, having been duly sworn, was 
examined and testified as follows: 


DIRECT EXAMINATION 


By Mr. Beckman: 

Q. Please give your name tothe reporter. A. Iam 
Congressman Harris B. McDowell, Jr. I reside in Mid- 
dletown, Delaware, New Castle County. 

Q. A Congressman at Large from the State of Del- 
aware? A. That is correct. 

Mr. Beckman: I request the testimony of Congress- 
man McDowell be marked for identification as ILG-B. 

Examiner Ruhlen: It will be so marked. 

(ILG-B was marked for identification.) 

By Mr. Beckman: 

Q. Is the testimony which has been marked for iden- 
tification as Exhibit ILG-B the testimony you would give 
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if you were testifying here orally? A. Yes, it is. 

Q. Directing your attention to page 2 of the exhibit, 
line 8, should that line read "Surface Transportation in 
East-West Direction” rather than it now appears? A. 
Yes, that should be corrected to read in the testimony "in 
an East-West direction” rather than "at East-West di- 
rection." 

Q. With that correction is this testimony true and 
correct to the best of your knowledge and belief? A. 
Yes, it is. 
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Mr. Beckman: The witness is available for cross- 
examination. 

Examiner Ruhlen: Is there any objection to Exhibit 
ILG-B? 

(No response.) 

Examiner Ruhlen: Hearing none, it is received in 
evidence. 

(Exhibit ILG-B was received in evidence.) 

Examiner Ruhlen: Cross-examination for the Bureau 
of Economics, Mr. Howard? 


CROSS-EXAMINATION 


By Mr. Howard: 
Q. Congressman McDowell, on page 2 of your written 
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statement you state, "Delaware will be one of the only 
states in the Union without East-West air transportation. 
I wonder if you could explain for the record the basis of 
your information for that statement? A. To the best of 
my knowledge that would be the situation Delaware would 
find itself in if this service is discontinued. It is my un- 
derstanding that inasmuch as the responsibility of the 
Civil Aeronautics Board is to see to it that all popula - 
tions are properly serviced with air passenger service 
that this has a special relationship to states as well as 
to areas of the country and I think it is important in this 
connection to note, therefore, and that is the reason I 
made mention of this fact in my testimony that a sover- 
ign state such as Delaware, although small, nevertheless 
must receive this consideration before it finds itself ina 
position of being without this important mode of trans- 
portation. 

If I might add, we are well aware of the close proxim- 
ity of other transportation facilities, however, these fa- 
cilities are not located within the State of Delaware. 

Q. Congressman McDowell, on page 1 of your pre- 
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pared statement you point out that for the past 10 years 
the Federal Government has contributed $425,000 in 
Federal aid for development at the Greater Wilmington 
Airport. Do you have any idea how much money the 
State of Delaware or the 
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County of New Castle has spent in that time? A. No, I 
do not. 

Mr. Beckman: Mr. Examiner, we do have another 
witness who will testify to that. 

The Witness: I know it has been considerable. 

Mr. Howard: No further questions. 

Examiner Ruhlen: Cross-examination on behalf of 
Allegheny, Mr. Colodny? 


CROSS-EXAMINATION 


By Mr. Colodny: 

Q. Are you aware of the fact Eastern Air Lines 
serves the Greater Wilmington Airport? A. Yes. 

Q. It is true, is it not, that Eastern holds authority 
to provide East-West transportation at the Greater Wil- 
mington Airport to larger cities such as Louisville, 
Charleston, and others? A. Yes, Iam aware of the 
availability of this service. I might add that I believe in 
competition, however. 

Q. You are also aware there is no issue in this case 
of competition between the carriers? A. Iam aware of 
that. 
Q. The issue is primarily Pittsburgh where Eastern 
has no authority. 

I have no further questions. 
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Examiner Ruhlen: Thank you, Congressman McDowell. 
(Witness excused.) 
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Examiner Ruhlen: Off the record. 

(Brief Discussion off the record.) 

Examiner Ruhlen: On the record. 

Mr. Howard, are you ready to proceed with the case 
for the Bureau? 

Mr. Howard: Yes, Iam, Mr. Examiner. 

I believe that the Salisbury portion of the hearing I 
had all the Bureau exhibits marked that were to be re- 
ceived in this proceeding. 

Examiner Ruhlen: That is correct. 

Mr. Howard: I would like to call the Bureau's wit- 
ness, Mrs. Alice Malstrom. 

Examiner Ruhlen: The witness has previously been 
sworn. 

Whereupon, 


ALICE V. MALSTROM, 


previously sworn, was called as a witness and was ex- 
amined and testified. 

Mr. Howard: I would like to ask the City of Wilming- 
ton if they will stipulate to Mrs. Malstrom's qualifica- 
tions. 

Mr. Beckman: Certainly. 


DIRECT EXAMINATION 


By Mr. Howard: 
Q. Are the exhibits pertaining to the Wilmington 
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portion of the hearing, BER-20 through BER-23 correct 
to the best of your belief and knowledge? A. They are. 

Q. Are there any corrections to make? A. None. 

Mr. Howard: This witness is available for cross- 
examination. 

Examiner Ruhlen: Is there any objection to receiving 
in evidence the exhibits of the Bureau pertaining to this 
case? 

(No response.) 
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Examiner Ruhlen: Hearing none, they are received 
in evidence. 

(Exhibits BER-20 through BER-23 were received in 
evidence.) 

Examiner Ruhlen: Cross-examination for the New 
Castle County Airport Commission, Mr. Beckman? 


CROSS-EXAMINATION 


By Mr. Beckman: 

Q. Directing your attention to BER-21, Iam correct, 
am I not, that this exhibit does not purport to be a com- 
putation of the subsidy dollars which would be saved by 
the elimination of Allegheny’s service to Wilmington, 
Segment 3? A. By subsidy dollars, you are referring, I 
believe, to the payments to be made to the carrier under 
the present manner of computing federal subsidy. 
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Q. The tax dollars received in the subsidy report? 
A. Your statement is a correct statement. 

Q. The reason for this, is it not, is that Allegheny 
subsidy payments are determined by the class rate for- 
mula? A. That is correct. 

Q. Isn't it true that under this formula Allegheny in- 
creased its payments by $1500? 

Mr. Howard: Objection. 

Mr. Colodny: Objection. 

Mr. Beckman: By terminating its service -- 

Examiner Ruhlen: Objection sustained. 

Mr. Beckman: May I ask the basis for these objec- 
tions and why this question is not permitted? 

Examiner Ruhlen: Ordinarily I do not explain my 
rulings but the basis for this is the service to Wilming- 
ton and not how much it will cost. Whether Allegheny 
will make a profit or lose money is not the issue. If the 
Board by certain methods are paying subsidy, they do 
not base the subsidy on additional cost. We cannot go 
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into that here. This class rate formula may be changed 
at any time and does not comply with the issues here 
which are not the exact provisions of the Act, but with 
reference to subsidy, and it is not based on how much 
any particular operation is going to cost, so for that rea- 
son the only thing I am going to do is go into the profit- 
ability of this operation per se and not 
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into the class subsidy at all. 

Mr. Beckman: I would respectfully point out -- 

Examiner Ruhlen: I don't want to hear argument. 
That is why I usually hesitate to give explanations of 
rulings because it leads to argument and I don't want to 
hear argument. 

Mr. Beckman: Yes, sir. 

By Mr. Beckman: 

Q. In estimating the cost of Allegheny's segment 3 
service, you also analyzed the quality of service pro- 
vided for the Wilmington segment during the year ended 
March 31, 1963? A. Certainly, the amount of service 
and the equipment used was the necessary element. 

Q. Isn't it true that Allegheny never provided more 
than one round trip between Pittsburgh during the year 
ending March 31, 1963? A. That is correct. 

Q. Isn't it true that during the first six months of the 
year ending March 1963 Allegheny offered no possibility 
of one-day commuter service to Pittsburgh? A. I don't 
have the time fixed in my mind but I assume you have 
checked the time in drafting your question, so I will ac- 
cept that statement subject to check. 

Q. In preparing your analysis of the cost, did you 
examine these times? 
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A. Surely. 
Q. Isn't it true that from April to July 1962 Wilming- 
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ton area air travelers were required to spend two nights 
in Pittsburgh to accomplish one day's business? 

Mr. Colodny: I object to that question without giving 
the witness some facts. 

Examiner Ruhlen: I think the schedule will show 
what the schedules were at that time. It's an argumenta- 
tive fact. I will sustain the objection. 

By Mr. Beckman: 

Q. In your opinion as an expert, do you consider an 
arrival in Pittsburgh at 10:05 a.m. a convenient time to 
connect for points beyond Pittsburgh? 

Examiner Ruhlen: I will sustain the objection. You 
can go into the record and determine the schedules to 
Pittsburgh and points beyond. Mrs. Malstrom's testi- 
mony about that is not of value. 

By Mr. Beckman: 

Q. Do you agree with the following statement from 
the report of the Civil Aeronautics Board to the Presi- 
dent of the United States regarding the subsidy pro- 


Mr. Howard: Objection. 
Examiner Ruhlen: I will sustain the objection. 
By Mr. Beckman: 
Q. You know, don't you, that during the year ending 
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March 31, 1963 one of Allegheny's Pittsburgh flights was 
more than 30 minutes late for every two flights that were 
on schedule ? 

Examiner Ruhlen: Is that in the record? 

Mr. Beckman: It is in an Allegheny exhibit. 

Examiner Ruhlen: All right, let's let it go. I see no 
reason for asking Mrs. Malstrom unless it is a pre- 
liminary question. 

All right, I will permit the question subject to strike. 

The Witness: What was the time? 
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By Mr. Beckman: 

Q. For each Allegheny-Pittsburgh flight on schedule, 
for each two flights on schedule, there was one that was 
more than 30 minutes late? A. I will accept your ratios 
subject to check. 

Q. In your opinion wouldn't a formula such as this 
tend to discourage Allegheny travelers for interline 
service beyond Pittsburgh? A. It would depend on the 
time of the connection and how cooperative the carriers 
were for holding for a late arrival. 

In other words, I think the carrier might sell the 
service if the passenger did not arrive on time or they 
might hold their plane even though the passenger might 
not be there for the allotted time in advance. As to the 
attitude of the 
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other carriers I cannot say whether a passenger who 
was a repeat passenger, as statistics show a great ma- 
jority of passengers are repeat passengers, whether 
they would be so inconvenienced by connections at Pitts- 
burgh, would find the failure of Allegheny to meet the 
connecting time one-third of the time is a disadvantage, 
I could not testify to. 

Q. Doesn't a fair service to the community require 
reasonable advertising by the carrier? 

Mr. Colodny: I don't want to raise objections, but if 
Mr. Beckman wants to submit his brief this morning in- 
stead of the usual time, it is a little unusual. 

Examiner Ruhlen: I sustain the objection. I see no 
point in the argumentative questions. Mrs. Malstrom 
submitted certain exhibits, she sponsored them and 
these argumentative questions won't serve any purpose. 
You will have the record and you can make your argu- 
ments on brief. It's a waste of our time to argue with 
Mrs. Malstrom at this time. 

Mr. Beckman: In light of your ruling, I have no fur- 
ther questions. 
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Examiner Ruhlen: Mr. Colodny, any cross-examina- 
tion for Allegheny ? 


CROSS-EXAMINATION 


By Mr. Colodny: 
Q. At the Salisbury proceeding I asked certain ques- 
tions 
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=* * 


ALBERT W. GOTCH 


was called as a witness and, having been previously 
sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


By Mr. Colodny: 
Q. Would you state your name and address? A. Al- 


bert W. Gotch, Rockville, Maryland. 

Q. Do you sponsor Exhibits 17, 18, 19, 20, 21, R-1, 
R-2, R-3, R-4and R-5? A. Yes. 

Q. Does Exhibit AL-T-2 constitute your prepared 
testimony in this proceedings? A. Yes. 

Q. Do you have any corrections to the written testi- 
mony or any of the exhibits which you are sponsoring? 
A. Well, AL-T-2 has two additional rebuttal exhibits at- 
tached, R-6 and R-7 which I also sponsor. 
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Examiner Ruhlen: Is there any objection to receipt 
in evidence of the exhibits described by counsel? 

Mr. Beckman: Yes, to the first exhibit, AL-T-2, top 
of page 4 relating to the appendix. 

Examiner Ruhlen: Wait a second. 

Mr. Beckman: Yes, sir. 
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Examiner Ruhlen: That was AL-T-2, page 4? 

Mr. Beckman: Yes, sir, and the testimony at the top 
of page 4 of Exhibit AL-T-2 relating to the appendix. 

Examiner Ruhlen: What is the basis of your objec- 
tion? 

Mr. Beckman: In Exhibit ILG-304 Wilmington com- 
puted the operating loss on six of Allegheny's Philadel- 
phia-Pittsburgh non-stop flights and then in Exhibit 
ILG-301 they computed the additional revenue that would 
accrue. Upon motion of Allegheny's counsel you ruled 
that Wilmington would not be permitted to introduce 
evidence in this proceeding on the losses suffered by 
Allegheny on the Philadelphia-Pittsburgh flights which 
Wilmington is urging be rerouted through Wilmington. 
Appendix A to AL-T-2 does exactly this. It computes 
the operating results of the Philadelphia- Pittsburgh 
flights. AL-T-2, Appendix A, Mr. Examiner, is a com- 
bination of Wilmington's ILG 304 and its 301 which is 
admitted in evidence. I respectfully submit, sir, that I 
believe ILG-304 should be admitted and 
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Appendix A also admitted, but in light of the ruling if 
Wilmington cannot submit evidence, I respectfully sub- 
mit that Allegheny should not be permitted to submit 
evidence on that, either. 

Mr. Colodny: I am at a complete loss to understand 
Mr. Beckman's objections. Exhibit ILG-301 is an esti- 
mate of the operating revenues and the operating ex- 
penses of a proposed pattern by Wilmington which is 
exactly what Mr. Gotch is dealing with on Appendix A 
of AL-T-2. We have not gone into the question of the 
results of certain trips discussed in the exhibit which 
is marked as Wilmington 304, nor do we propose to and 
nothing on Mr. Gotch's Appendix A deals with that ques- 
tion whatsoever. 

I think this is a very clever attempt by Mr. Beck- 
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he has said that will persuade the Examiner to do it. 
Examiner Ruhlen: I will reserve that ruling tempo- 
rarily. 
=e * 
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Examiner Ruhlen: I have noted that these exhibits 
are a substantial part of Mr. Gotch's testimony, what 
appears to me to be an explanation of the exhibits and 
may for that reason fo a certain extent be argumenta- 
tive although I dothink they add information of value. 
However, if we run into argumentative cross-examina- 
tion on written testimony it may be necessary for me to 
strike some more. I hope not. I think mainly we should 
rely on the exhibits themselves for the purpose of cross 
examination and obtain explanation if necessary and not 
on argument or statements made by the witness in his 
written testimony. 

Subject to the ruling previously made, the exhibits 
of Allegheny are received in evidence. 

(Allegheny Exhibits AL-T-2, AL-17, 18, 19, 20, 21, 
AL-R-1, R-2, 3, 4, 5, 6 and 7 were marked for identi- 
fication and received in evidence.) 
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EDWIN P. NEILAN 


was called as a witness and, having been duly sworn, 
was examined and testified as follows: 


DIRECT EXAMINATION 


By Mr. Beckman: | 
Q. Would you give your name to the reporter, 
please? A. Edwin P. Neilan. 
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Q. Are you president of the Bank of Delaware, Wil- 
mington, Delaware? A. Yes. 
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Mr. Beckman: I request the testimony of Mr. Edwin 
P. Neilan be marked for identification as ILG-C for 
identification. 

Examiner Ruhlen: It will be so marked. 

(Exhibit ILG-C was marked for identification.) 

By Mr. Beckman: 

Q. Directing your attention to the bottom of page 4, 
finishing on page 5, are there any corrections? A. Yes, 
the word "not" is eliminated and the line should read, 
"It seems to me very short sighted, therefore, for an 
organization which has billed itself as one that was ded- 
icated to improving the feeder air traffic should make 
every effort to schedule proper services to advertise 
them well, and to treat the customers as all customers 
must be treated if you are to retain their patronage". 

Q. Was this testimony prepared by you or under 
your direct supervision and is it true and correct to the 
best of your knowledge and belief? A. Yes, sir. 

Q. Is it the testimony you would give if you were 
here testifying orally? A. Yes, sir. 

Mr. Beckman: The witness is available for cross- 
examination. 
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Examiner Ruhlen: Is there any objection to this ma- 
terial? 

Mr. Colodny: Mr. Examiner, could I defer objecting 
at this point to see whether or not the witness is famil- 
iar with certain material and then perhaps it could go 
in? 

Examiner Ruhlen: You may, the only point I have for 
asking for objections before hand is if there is any ar- 
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gumentative material, it wouldn't be examined on and 
then stricken later. 

Mr. Colodny: Well, on page 3 of this statement this 
witness discusses Allegheny's apparent reluctance to 
try to determine the locality of needs. This seems to 
me rather argumentative testimony. 

Mr. Beckman: This witness has facts to support the 
statements and is ready to answer on them. 

Examiner Ruhlen: I will strike that sentence. 

Mr. Beckman: "One of the things that impresses 
me --" is that the one? 

Examiner Ruhlen: That is the one. 

Mr. Colodny: Likewise, the next sentence dealing 
with a flight between Wilmington and Washington seems 
to me to be irrelevant to the issues in this proceeding. 

Mr. Beckman: If I may respond, this is most rele- 
vant and indeed Allegheny is presenting or will offer 
exhibit material to the effect that Washington is a supe- 
rior 
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connecting point to Pittsburgh for flights West. The 
availability of service from Wilmington to Washington 
is most relevant. 

Examiner Ruhlen: I will deny the motion. 

Mr. Colodny: I also object to the statement begin- 
ning at the bottom of page 3, “It has been my experience 
that Allegheny has not placed a proper accent on adver- 
tising," et cetera. 

Mr. Beckman: Mr. Examiner, this is what we have 
a witness come to the hearing to testify about, what his 
experience is and his observations. I can't think of any- 
thing that is more proper. 

Mr. Howard: I think if this witness can back them 
up, he should be allowed to testify. 

Examiner Ruhlen: Well, we may be getting into ar- 
gumentative cross on that. I will deny the motion ten- 
tatively. 
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Mr. Colodny: On page 4 this witness refers to his 
belief that Allegheny should operate itself like the bank- 
ing business. I don't think that will contribute anything 
to this record. 

Examiner Ruhlen: I will strike that. That is the 
Sentence beginning -- 

Mr. Colodny: "In fact, it is my belief that if Alle- 
gheny operated as we must do in the banking business 
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Examiner Ruhlen: That is line 4, page 4. 

Mr. Beckman: Mr. Examiner, may I briefly say -- 

Examiner Ruhlen: No, I don't want to hear anything 
on that one. 

The Witness: No service -- I will agree as far as 
Allegheny is concerned. 

Mr. Colodny: There is a reference at the bottom of 
page 4, Mr. Examiner, to the North-South service which 
is not in issue in this proceeding. 

Mr. Beckman: Mr. Examiner, the Segment 3 serv- 
ice does operate in a North-South direction. It goes 
North and South to Philadelphia and New York. 

Examiner Ruhlen: I will deny the motion. 

Mr. Colodny: I have no further objections. 

Examiner Ruhlen: Subject to the rulings previously 
made, ILG-C is received in evidence. 

(Exhibit ILG-C was received in evidence.) 

Examiner Ruhlen: Cross-examination for the Bu- 
reau of Economics, Mr. Howard? 


CROSS-EXAMINATION 


By Mr. Howard: 

Q. Can you state for the record the amount of air 
travel your bank undertakes ina Period of one year on 
the service in issue, Wilmington to Pittsburgh? 
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A. I don't have the exact figures on hand. We couldpro- 
vide those figures, I am sure, because we do schedule in 
the area of $3,000,000 air transportation out of here and 
a good deal of it is East and West. 

Q. When you say out of here, you mean Wilmington? 
A. Not necessarily because a lot of it goes out of -- 

Q. Iam asking can you produce records showing the 
amount of travel out of here to Pittsburgh, Altoona, and 
soon? A. Yes, we could. 

Mr. Howard: I would like to ask that the witness pro- 
vide this material. 

Examiner Ruhlen: How soon can you get it? 

The Witness: I think by the end of the day. We have 
it by carrier. 

Examiner Ruhlen: Let the record show it will be 
here by tomorrow morning. 

Mr. Colodny: Let me ask what the Bureau is asking 
for. Is this by the Bank of Delaware? 

The Witness: It is sold by the Bank of Delaware. 

Mr. Colodny: By a travel agency? 

The Witness: Right. 

Mr. Colodny: That is what you want? 

Mr. Howard: Yes. 
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Mr. Colodny: This will show the destination for 
boarding purposes? 

The Witness: Were you talking of ultimate destina- 
tion? 

Mr. Colodny: Ultimate destination, originating air- 
port, whelther it is Greater Wilmington, Philadelphia, 
or any other airport. 

The Witness: Yes, it will show the boarding airport 
and the immediate destination. I am not sure of the ulti- 
mate destination. 
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Mr. Colodny: Without the ultimate destination this 
traffic data will not be too meaningful. 

Examiner Ruhlen: I think it will be helpful. 

The Witness: You know the air ticket form, Ithink it 
only permits three points in the destination. That is 
why I think it may be difficult to show the ultimate des- 
tination. 

Mr. Colodny: Then we will not have much of a prob- 
lem because the greater bulk of tickets does not have 
more than three. 

Examiner Ruhlen: All right, you will show what you 
have. 

The Witness: Yes. 

Examiner Ruhlen: That will be fine. 

By Mr. Howard: 

Q. On page 3 of the written testimony, the first full 

paragraph toward the middle there, you cite the fact that 
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Delaware is losing one firm because of lack of good air 
service. Does that refer to the Family Finance Cor- 
poration? A. Yes. 

Q. On what basis do you make the statement? A. 
The statement of their Chairman of the Board and he 
told us the reason they were leaving the city was be- 
cause of lack of air service and their need to have of- 
ficers traveling every week and the inconvenience of get- 
ting to the airport delayed them so there was no ad- 
vantage in staying in Wilmington. They needed to find 
an area where they could get good air service in and 
out. 

Q. Could you be more specific? A. I don't know 
how to be more specific. They bought a plot of ground 
and they are building a building in Florida simply be- 
cause they are moving all their traveling executives to 
that area. They expect to be in this building some time 
next year and they are drawing all their personnel out 
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of Wilmington. I am not sure but I think Mr. Paul, who 
is Chairman over there, could give you the specifics if 
you wish. 

Q. I think that would be up to Mr. Beckman if he 
wanted to make that information available. I am not 
sure how pertinent it would be. 

On the bottom of that same page, Mr. Neilan, you 
state, ‘We have had extreme difficulty in arranging 
schedules for 
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these travelers that might depart from the Wilmington 
airport because of the difficulty of making connections 
with Transcontinental or Trans-Atlantic or South A- 
merican planes.” I wonder if you could elaborate what 
you mean in that sentence. A. The problem here is 
to have schedules that connect with some of these de- 
partures which are moving to the West and to the East 
and it has been our experience in a number of cases we 
have had to charter an aircraft to make connection that 
was profitable for some of our better customers and I 
think that if some of the schedules out of Wilmington 
were on a convenient arrangement so they made con- 
nections in Pittsburgh, New York, Washington, or other 
spots from which these planes leave, it would be much 
easier to arrange the travel originating from the Wil- 
mington Airport. 

Q. Are you referring totraveltothe West rather than 
North and South? A. That is one of the major items. 
We have a great many people having business out in Ohio 
and beyond Pittsburgh, Indiana, St. Louis, and it is al- 
most impossible to make the proper connecting flights. 

You see, a great deal of our business traffic is traffic 
generated not for pleasure because we do handle some- 
thing in excess of one-half of all the Dupont travel 
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by air. 

Q. What do you mean by saying you handle it, your 
travel agency? A. Yes, as travel agent we book it, ar- 
range the schedules. 

Q. Suppose you had a passenger who wished to go to- 
day to Pittsburgh from Wilmington, how would your travel 
agent book him? A. Under current schedules, I suspect 
our travel department, after checking local schedules, 
would probably schedule him out of Philadelphia. 

Q. What would they have done a year ago? A. On 
the morning flight, I think they would have gone on the 
morning flight of Allegheny. 

Q. To Pittsburgh? A. Yes. 

Q. Was this a non-stop service? A. I am not sure 
whether it was non-stop or intermediate stop at Harris- 
burg. 

Q. Do you recall what the sale was for that particular 
flight? A. No, sir. 

Q. I won't pursue that further. 

Let me ask you this. Perhaps you can answer it. Is 
it the policy of your company, do you know, to require 
your 
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personnel to travel at the lowest possible air expense? 
A. It is not an absolute requirement but largely, yes. 
The least time and the least expense. 

Q. In other words, its carfare, for example, auto- 
mobile fare to Philadelphia, and if the non-reservation 
fare to Pittsburgh would be less than the fare between 
Wilmington and Pittsburgh, would you encourage your 
personnel to travel to Philadelphia by automobile? A. 
Not necessarily. We would want to use the local facili- 
ties. We would lean the other way. 

Q. Cost would not be the major factor? A. Cost is 
a factor but time is an element also. 
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Q. Would you be willing to state, sir, that it might 
deter your personnel from seeking a non-reservation 
flight if they were on business which requires split sec- 
ond timing? A. We try to avoid split second timing, 
but we do try to operate on timing that does permit the 
individuals to arrive at destination in time to do some 
work during that day, a reasonable amount of work. 

Q. Mr. Neilan, the personnel of your company that 
now go to Pittsburgh, say from the Philadelphia Air- 
port, those in the Wilmington area, do they use a com- 
pany car or are they reimbursed for using their own 
car? A. Usually they take the limousine service, most 
of them do, to the airport. 
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Q. What is that, from the downtown Wilmington area? 
A. Yes. 

Mr. Howard: No further questions. 

Examiner Ruhlen: Cross-examination on behalf of 
Allegheny, Mr. Colodny? 


CROSS-EXAMINATION 


By Mr. Colodny: 

Q. Would you look at your statement on the top of 
page 4, Mr. Neilan? You refer to the cancellation be- 
cause of slight ground fog in Wilmington? A. Right. 

_ Q. Is it your testimony Allegheny should operate in 
an unsafe manner and land and take off in conditions 
where conditions are not satisfactory? A. It is not. 

Q. Are you criticizing this particular action? A. I 
drove by the airport at the time the plane was supposed 
to land. I was on my way to the railroad station and if 
there was any fog other than a slight haze, I couldn't 
find it. 

Q. Are yoa weather expert, sir? A. No, sir, I 
am a farmer and pay some attention to the weather. I 
want you to understand me, I fly an awful lot and Inever 
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want a plane to fly under adverse conditions but at the 
same time I think I have landed in hazes and fogs 
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far far thicker than I have seen comparable to this. 

Q. Are you referring to 6:30 in the moring? A. 
One hour before flight time. 

Q. Would you say that was a reasonable time from 
the time you were called and the time you left your 
home would be about two hours? A. I won't argue that. 

Q. Would you agree that it was a reasonable serv- 
ice? A. As far as the call was concerned it was rea- 
sonable but there was no more additional flights until 
late afternoon. 

Q. Let's try to confine ourselves to the elements of 
your situation. You were called before you left your 
home. This was a convenience rather than an inconven- 
ience? A. The call was a convenience. I was greatly 
inconvenienced by the lack of a flight. 

Q. Let's try to confine ourselves -- 

Examiner Ruhlen: I think the matter is clear, Mr. 
Colodny. 

By Mr. Colodny: 

Q. Had you at the time this trip was to be dispatched 
and was being set up from Philadelphia, had you checked 
the weather at the Greater Wilmington Airport to see if 
it was foggy, that perhaps there was ground fog that was 
not forecast by the time the flight was to arrive and de- 
part from Wilmington? Do you follow me? 
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A. Yes. 

Q. Which would have been more inconvenient, to let 
you come to the airport to wait around and see if the 
ground fog would lift so you could get your flight or to 
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cancel the stop before the arrival time so you could make 
alternate plans? 

Mr. Beckman: Hypothetical questions can be asked 
only if there is a logical basis. Mr. Colodny should 
make an offer of proof of the weather conditions before 
he is allowed this type of examination. 

Examiner Ruhlen: I will overrule the objection. 

Mr. Colodny: We have a pending question. 

Could it be read back? 

Examiner Ruhlen: Read the question. 

(The reporter read the pending question.) 

The Witness: I think the inquiry was about the incon- 
venience of the call. It is nice to be called but it is in- 
convenient to have your entire day wrecked in Washing- 
ton by a flight that does not fly. This of course is only 
interpretation, but if you didn't have such a fast turn 
around of that flight in Washington, I think I couldn't 
have flown to Washington. 

By Mr. Colodny: 

Q. Does that originate in Washington? A. It orig- 
inates in Philadelphia. 
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Q. Therefore, it does not have anything to do with 
where it turns around? A. Except you are on a flight 
schedule because it turns around to go to Newark. I 
have flown that enough to know how fast your turnaround 
is. I go once or twice a week. 

Q. How fast is the turn around? A. Twenty minutes, 
I believe. You are due in at 8:10 and you usually make 
it at 8:05, which gives you an extra five minutes. 

Q. Is that flight 901? A. Yes. 

Q. Ihave in front of me a May 1, 1963 Allegheny 
routing guide which shows that plane arrives in Wash- 
ington at 8:30 and does not leave until 10:30. A. There 
is something wrong with the current schedule as it ar- 
rives in Washington about 8-05 and leaves out of Wash- 
ington at 8:30. 
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Q. Well, is it your testimony that Allegheny on the 
morning of the fog deliberately overflew Wilmington in 
order to originate a flight in Washington on schedule? 
A. I wouldn't say deliberately. I would say you had a 
crowded schedule and probably only a couple of people 
on the plane that morning. I am not complaining be- 
cause you cancelled me out except for the inconvenience 
of a scheduled 
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flight that does not come in when other planes were 
landing and taking off at the same time. 

Q. Perhaps I read too much into your statement on 
page 4 about your being put out because of the cancella- 
tion. A. I would liketoinvite youto ride the 6:45 Penn- 
sylvania Railroad some morning and perhaps you would 
understand me. 

Q. Is the service on the railroad not as good as Al- 
legheny's service? A. By comparison, no. That is not 
an advantageous comparison. 

Examiner Ruhlen: Off the record. 

(Brief discussion off the record.) 

Examiner Ruhlen: On the record. 

By Mr. Colodny: 

Q. When we had the morning service to Pittsburgh, 
did you use it? A. Not very much. I don't have much 
business in the Pittsburgh area. May I add I think this 
area is of more interest to industrial concerns than 
banking and financial concerns. 

Q. You refer to the community of 12,000 homes being 
developed in the vicinity of the Greater Wilmington Air- 
port. 

Examiner Ruhlen: What pages does that appear on? 

Mr. Colodny: On page 1 of Mr. Neilan's testimony. 
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By Mr. Colodny: 

Q. Where is that specifically in relation to the air- 
port? A. I would say almost due west acutally. Lying 
between Polly Drummond Hill Road and Limestone Pike 
and west of the Kirkwood Highway, between the Kirk- 
wood Highway -- 

Q. Is it anywhere in the vicinity of Delaware Park? 
A. Just beyond the park and west of the park, and slightly 
to the south. 

Q. I see, Polly Drummond Hill Road and Limestone 
Pike. Would the Limestone Pike be what is identified as 
State Route 2? A. I believe Route 7 is the Limestone 
Pike. 

Q. Yes, I see, Route 7. 

Could you tell me specifically how many homes are 
being built in that development which are $50,000 and 
above? A. I cannot. Percival Johnson, which was one 
of the four major contractors in the area, builds homes 
in the $35,000 to $50,000 class. Frank Rabino builds 
homes in the $18,000 to $35,000 class. The four part- 
ners are integrating their operations there and will 
build the homes they believe they can sell. They are 
planning 12,000 homes. 

Q. You arranged the financing of the 12,000 homes? 
A. We probably will. We usually arrange the financing 
of blocks anywhere in the area and will probably 
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arrange for them to go ahead. I think we have some- 
thing like 1300 homes that we have arranged for con- 
struction on. They are not all in this area but I think 
we do about 50 per cent of the financing in this area. 

Q. Your testimony is that you have not already given 
the bank's commitment to finance these homes? A. No, 
but the builders have already laid out plans for 1200 
homes and I am pretty sure they will be built. 
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Q. The bank's commitments are for homes in proc- 
ess? A. We make the commitments before they start 
but usually limit them to a certain number in process. 

Q. How many would that be? A. Depending on the 
price of the home and the builder. 

Q. You don't know how many are outstanding at the 
present time? A. No. 

Q. You have testified that the West Virginia Pulp & 
Paper Company has moved into this area during the last 
two years as well as Avisel Corporation, Avon Products, 
Ronson, have all these plants located here within the last 
20 years? A. The new West Virginia Pulp & Paper 
Company, the new Avisel, new Avon, these opened just 
a little over a year ago. Ronson is just now opening up 
and Avisun is just now expanding. They have been here 
over a year and a half. 
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Avison is close to the airport. The others are between 
the airport and Newark, Delaware. 

Q. Are you aware of the time the Newark represen- 
tatives have been trying to get improvements in service 
at the Wilmington Airport? It has been several years, 
has it not? A. I believe so. 

Q. Yet despite the claimed inadequacy of service at 
Wilmington, these new plants were attracted to this 
area? A. This was one factor in selection of location. 

Q. There are other factors? A. Yes. 

Q. Such as proximity to raw materials, products 
they use? A. I would think markets more than any- 
thing else, but of course the travel that originates is 
supervisory. It has to come to visit the plants andtravel 
from the plants to the main offices or the main centers. 

Q. Could you tell me in regard to the Family Fi- 
nance Corporation where they were traveling to? A. 
They have some 380-odd offices scattered around the 
United States and they operate in about 18 States. I 
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would say a large part of their travel -- all is to the 
West or South and probably in the order of one-fourth 
to the West and three-fourths to the South and South- 

west. 
Q. Am I not correct that Family Finance Corpora- 
tion 
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has the largest part of their operation in the South- 
Southwest and not in the North-Northeast? A. There 
is nothing in the Northeast to amount to anything. 

Q. Don't you think this had more to do withthetrans- 
fer from Wilmington rather than air service without re- 
gard to what he told you? A. No, they are estimable 
gentlemen and when they said this area, to make con- 
nections out of Wilmington expeditiously to areas where 
they have offices -- I would be inclined to believe this 
was the case. For one thing, they have a building where 
they are going to leave their accounting and things they 
own. 

Q. They are only transferring their management ? 
A. The traveling part of their personnel. 

Q. Not the entire personnel? A. That is correct. 
These people are the people who create the air fares, 
however. 

Q. Is it correct they will tend to save money by hav- 
ing these people stationed in Florida rather than Del- 
aware in the transportation belt? A. Yes, I think so, 
but they have to make a substantial capital investment 
in the headquarters, I don't think the slighter cost of air 
travel was the significant thing in their case. They would 
have preferred to keep 
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their company together. 
Q. Why didn't they move it closer to Wilmington than 
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Miami, Florida? Did they indicate why they picked 
Miami? A. Because there is good air service. 

Q. There are other places with good air service such 
as Philadelphia, Washington and New York in this part 
of the country, or even Pittsburgh, without going as far 
away as Miami, and it does seem strange. A. Not being 
a member of management of Family Finance Corpora- 
tion, I don't believe I could speculate on any other as- 
pects. 

Q. Now, you have had difficulty in arranging sched- 
ules for travelers that might depart from the Wilmington 
Airport because of making connections with Trans-At- 
lantic or South American planes? A, That is right. 

Q. Am I correct that whether you have Pittsburgh 
service or not this would have no bearing on whether 
you can make connections with Trans-Atlantic or South 
American planes? A. I think that might be possible. 

Q. In other words, your Trans-Atlantic problem is 
not in going to Pittsburgh to make connecting service? 
A. Normally, I would think not. 

Q. So let us devote ourselves to the Transcontinental 
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passengers? A. All right. 

Q. Is there reasonable Transcontinental flights out of 
Philadelphia in terms of jet frequency? A. I would think 
so. 

Q. If you have a passenger who can board a jet non- 
stop or one-stop out of Philadelphia to the West Coast, 
say Los Angeles, as opposed to flying a piston aircraft 
to Pittsburgh with connecting time on an interline two 
carrier connection, which way are you inclined, astravel 
agent, to route the passenger? A. If he were going to 
Los Angeles, out of Philadelphia. If he were going inan- 
other direction -- all do not go to Los Angeles, some go 
to San Francisco. 

Q. Iam talking of your Transcontinental services 
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which Iassume -- A. To you it means to the West 
Coast, to me it does not. 

Q. It doesn't mean Cleveland or -- we could agree 
on St. Louis as Transcontinental, couldn't we? You are 
including points such as Cleveland in your statement? 
A. I would include the industrial areas of Ohio and In- 
diana, also Kentucky and Michigan. 

Q. When we had morning service here to Pittsburgh 
in 1961 leaving the Wilmington Airport at approximately 
6:45 to Pittsburgh with one stop, how many passengers 
did you send 
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over to Pittsburgh on that service for connections? A. 
On a daily basis? 

Q. Daily or monthly basis? A. I would have to check 
our records. My guess would average out to somewhere 
in the area of 30 to 40 passengers a month. 

Q. Approximately one to one and one-quarter per 
day? A. No,I would say at least two a day is probably 
a good basic figure- 

Q. In other words, 60 a month roughly? A. Pos- 
sibly. Again I think we could supply figures if neces- 
sary, although I would hate to try to dig them out at this 
late date. 

Q. If I told you that the morning service from Wil- 
mington to Pittsburgh averaged between 1.8 passengers 
and between 2.9 when it was operated, would that sur- 
prise you? A. Yes, I think it would a little. I would 
have thought it was about twice that, at least twice that 
or maybe three times. 

What you are saying now is that your planes had an 
average of up to 2.9 passengers orignating out of Wil- 
mington? 

Q. Yes. A. This is in 1961? 

Q. That is correct. 


JA 95 


[437 ] 


A. It surprises me. 

Q. Turning to page 3 of your statement. When you 
were making the statements starting at the beginning of 
the second paragraph about schedules you did not have 
in mind the service which Allegheny provided in the ex- 
perimental period in 1961, namely, the two round trips 
daily which offered service to Pittsburgh morning and 
evening, and returning at mid-day? A. I was thinking 
of the schedule you published and adopted. 

Q. These were published and adopted. The use of 
the word experimental was unfortunate on my part. You 
are aware that Allegheny in cooperation with the New 
Castle County Airport Commission did put in a service 
pattern of two round trips a day? A. Yes, I am aware 
they were trying to develop a service they thought might 
supply passengers. 

Q. Ona cooperative basis. My question here is in 
regard to East-West flights of Allegheny. I assume your 
statement does not refer to the schedule operated during 
that period? A. No,I would think not. I am not sure be- 
cause again Iam not sure where your experimental 
schedule stopped and what you would call non-experi- 
mental might start. 

Q. I will strike the word experimental and say the 
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schedule operated in May, June, July and August operat- 
ing two round trips as opposed to the time when onetrip 
was operated. 

Mr. Beckman: I object. Mr. Colodny is presenting 
incorrect factual questions. We have witnesses who 
have analyzed the schedule and who can advise Mr. Co- 
lodny of what the schedules were and comment on them. 

Mr. Colodny: This witness is testifying about the in- 
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adequacy of the schedule and I assume that if you wish 
to withdraw this particular statement, I won't ask -- 

Examiner Ruhlen: What is the inaccuracy ? 

Mr. Beckman: There were two round trips for only 
three months and Mr. Colodny is putting to this witness 
a schedule pattern that didn't exist. 

Mr. Colodny: Our records indicate four months. If 
we have a dispute with Wilmington on that, I would like 
to resolve it. I am not aware of it. Ihave in front of 
me the schedules published by the County itself which 
shows two flights to Pittsburgh and two flights returning 
from Pittsburgh. I will be glad to show Mr. Beckman 
this. 

Examiner Ruhlen: Why waste time arguing about 
three or four months? Just ask Mr. Neilan whether his 
statement applies to that time. 

Mr. Colodny: I believe he indicated they did not. 

Examiner Ruhlen: That is what I thought. 
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By Mr. Colodny: 

Q. At the bottom of page 3, you express the opinion 
that Allegheny has not placed a proper accent on ad- 
vertising and proper scheduling and seeing that passen- 
gers were serviced. Do you have specific complaints 
about Allegheny's service at the Wilmington Airport? 
A. I think the point there is rather than any additions 
and adjustments this whole emphasis has been on reduc- 
tion. 

Q. You are in the banking business, what is the ad- 
vertising budget of the Bank of Delaware? A. Roughly 
$120,000 a year, 10,000 a month. 

Q. What is the volume of the business? A. I don't 
know how to answer that. This is a service business 
and the number of checks drawn by customers, the 
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numbers of loans made, you could take all sorts of in- 

terpretations. If you are talking of revenue business, 

this I assume is on the lending side and I don't think it 

is comparable. If we make a two and a half million dol- 

lars, that could be one loan. If we make thirty credit 

loans, the total may not equal over $10 or $20 million. 
Q. Would I be fair in characterizing your advertising 

budget as modest? A. Yes, because it would have to 

be considered in conjunction with other new business ef- 

forts by personnel 
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and that would run it somewhere in the $300 or $350,- 
000 category. 

Q. Do you intend to advertise where you think you 
will get the most revenue per dollar for advertising? 
A. Not necessarily. 

Q. Do you advocate certain advertising media such 
as community booklets, and so forth? A. No. 

Q. Do you advertise with the thought of generating 
new revenues? A. We advertise what promotes cus- 
tomer activities. Whether this is returned in immediate 
revenue or not is not important. 

Q. But the ultimate result is to generate profits to 
the bank whether direct or indirect? A. And we might 
advertise for five years, I might add, for five years 
without subsidy in order to generate business. 

Q. In your opinion would it be unreasonable for an 
airline to place its advertising where it was going to 
maximize revenues? A. I would think they would put 
a major section in that area. 

Q. Particularly a carrier that was subsidized? A. 
Yes. 

Q. Have you personally made a study of Allegheny's 
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schedules at Wilmington over an extended period of 
time? A. Since I travel personally a lot, yes. Ial- 
ways look first to see what I can get out of Wilmington. 

Q. And from where you live the Wilmington Airport 
is more convenient? A. Yes, six miles against 40. 

Q. Miles. A. This I might say, most of the real es- 
tate men around town feel this is the growing area of the 
county. The northeastern end has grown about as much 
as it can and future expansion is south and southwest. 

Q. Does your bank hold mortgages on residential 
properties on the northern side of Wilmington? A. Yes, 
some. 

Mr. Colodny: Mr. Examiner, there is one statement 
in Mr. Neilan's testimony I should have objected to but 
overlooked. It is on page 4 at the bottom of the first full 
paragraph. There is a reference to the use of the certif- 
icate as a basis for subsidy. I think this is argumenta- 
tive material and I would request that it be stricken, the 
entire line of that last sentence of that paragraph. 

Mr. Beckman: I think the entire sentence is all right, 
but certainly in Mr. Neilan's opinion it would seem to 
him that Allegheny is trying to adjust to meet the needs 
of the people. Meeting the needs of the people who are 
the most 
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logical customers is important and I am sure the Ex- 
aminer can evaluate the rest of the information for him- 
self and it would not be worth while or necessary to 
strike the sentence. 

Mr. Colodny: I don't object to the sentence as far 
down as the word "customers", only to the subsequent 


Examiner Ruhlen: I will grant the motion to strike 
everything after the word "customers". 
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By Mr. Colodny: 

Q. At the bottom of page 4, Mr. Neilan, you state that 
Allegheny is shortsighted. The implication is that we do 
not treat our customers as customers must be treated. 
Do you have some specific complaints that you wish to 
relate to that statement? A. No. 

Q. Just what is behind it? A. I have no quarrel with 
the courtesy of your people at the counters. I think the 
problems arrive, let's say, the way the service to the 
West was dropped without adequate notification to the 
public and the second, your Flight 905, is being dropped 
tomorrow and our travel department got the news only 
five or six days ago. In the matter of scheduling, I am 
sure you schedule these changes much sooner than 
seven or eight days. You must schedule them at least 
30 days ahead of time and you could advise people who 
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sell your travel. Believe you me, you don't have to be- 
lieve me, but we have scheduled Allegheny when the 
commission was five cents or one-third of our cost. We 
like to see people go out of Wilmington. 

Q. I would like to advise that we are happy to see 
your people use our service and while your positions 
are as an adversary -- A. I won't get excited. 

Q. As a matter of fact we need your bank as much 
as you need our airline. A. Let me put it the other 
way. We need your airline more than you need our 
bank. 

Q. As you know all Allegheny schedules are printed 
in the official airline guide. These are presented to 
travel agents and airlines 30 days in advance and I would 
assume -- A. We receive our 15 days in advance. 

Q. That is the quick reference? A. Yes. 

Q. And the monthly edition, am I wrong when I say 
it comes out 30 days in advance? 

Mr. Beckman: Mr. Colodny is not only wrong but is 
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improperly testifying and not adding anything to the rec- 
ord 


Mr. Colodny: I will correct my statement, Mr. Beck- 
man. If I misled the witness, I am sorry. 
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By Mr. Colodny: 

Q. You do receive the Official Guide? A. Quite a 
few people in our department do. 

Q. You do receive Allegheny's schdule, do you not? 
A. The last time I looked Allegheny's schedule was 
there. 

Mr. Colodny: I have no further questions. 

Examiner Ruhlen- Is there any redirect? 

Mr. Beckman: No. 

Examiner Ruhlen: You may be excused. 

(Witness excused.) 

Mr. Beckman: We are prepared to go forward with 
Mr. Church but, if you like, we will do it later in the 
day. 

Examiner Ruhlen: We will adjourn until two o'clock. 

(Whereupon, at 12:25 p.m. the hearing recessed to 
reconvene at 2 p.m. the same day.) 
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_—* * 

Examiner Ruhlen: Come to order, gentlemen. 

Mr. Beckman, I have gone over ILG-301 and 304 and 
Appendix A and I can see no difference between ILG- 
304 and AL-T-2. If you can show me this, I will con- 
sider it. Until you do, I will deny your motion. 

Mr. Beckman: Yes, sir. 


-_* 
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Whereupon, : 
L. THOMAS FERGUSON 


was called as a witness and, being first duly sworn, was 
examined and testified as follows: 


DIRECT EXAMINATION 


By Mr. Colodny: 

Q. Will you state your name and address for the rec- 
ord, Mr. Ferguson? A. L. Thomas Ferguson, Cora- 
polis, Pennsylvania. 

Q. Do you sponsor Exhibits AL-12, 13, and 14.1? 

A. Ido. 
** 

Q. Would you turn, please, to Appendix A of your tes- 
timony, AL-T-3. A. Yes, sir? 
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Q. Have you made any computations to determine the 
relative amounts spent at Wilmington per passenger, en- 
planed with passengers at other intermediate points, ex- 
cluding Wilmington? 

Mr. Beckman: Mr. Examiner, I don't object to some 
minor clarifying testimony, but it is obvious that Mr. 
Colodny now, by the device of oral testimony, is trying 
to bring new exhibit material in and it is late and im- 
proper at this stage. 

Mr. Colodny: Mr. Ferguson has two numbers to read 
into the record; both of these numbers, I think, are 
readily understandable and both are pertinent, I think. 

If they are not pertinent, Mr. Beckman may move to 
strike. 

Examiner Ruhlen: I think the computations may be 
heard. 

Mr. Colodny: Is the information, these computations, 
based on information shown in Appendix A? 


(44l- 449) JA 102 


The Witness: Yes. 

Examiner Ruhlen: I will let him answer. 

The Witness: We have been able to compute the ex- 
pense, excluding Wilmington, and that expense per pas~ 
senger enplaned as 36.4 and the advertising expense per 

nger at Wilmington was 25.3 cents. 

By Mr. Colodny: 

Q. How much additional would have to have been 
spent by Wilmington to bring it up in 1962? A. Approxi 
mately $177. 

Mr. Colodny: This witness is available for cross- 
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there any motions to strike 
before we have 
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By Mr. Howard: 

Q. You indicated in 1961 Allegheny did not spend any 
funds for advertising at Wilmington, is that correct ? 
A. Yes, sir. 

Q. Do you know, during that year whether there waS 
a change in Allegheny’s service which would reflect in- 
creased service between Wilmington and Pittsburgh for 
that period? A. Yes, sir. 

Q. And yet you deemed it unnecessary to spend ad- 

r advertising? A. Yes, sir. 

; I wonder if 
you could explain i i . A. I believe 
I said it would be hard to Basically, as I an- 
swered in my testimony, I was aware during that period 
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of the advertising expenditures of Wilmington. With that 
expenditure, I considered the best approach for me 
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was to provide the balance of the sales program. 

In this area, we did this by assigning a gentleman we 
had hired in March of 1961 to concentrate in Wilmington 
and Trenton. He did -- his full-time effort was spent 
on sales work in the month of May in Wilmington and 
about half of June. Then from that time on his sales ef- 
fort was divided between Wilmington and Trenton. 

In addition to this, I added to this with the District 
Sales Manager from Philadelphia, who helped guide the 
sales activities in this particular area so the expendi- 
tures that we choose was to provide the balance of an 
advertising and sales promotional effort, rather than to 
add to just the one area. 

Q. When you say you added or supplemented the ef- 
forts of Wilmington, are you speaking in terms of dol- 
lars? A. Yes. Salary and expenses of the two men in- 
volved. 

Q. What was that figure? A. The man was retained 
at approximately -- I don't know the exact dollar figure. 

Mr. Colodny: We will be glad to get that -- who was 
the gentleman? 

The Witness: Larry Spangler. 

Mr. Colodny: We will be glad to provide his salary 
for the record if you want it. 

Mr. Howard: The witness seems to be stating the 
firm did 
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promote advertising by the use of personnel and by in- 
creased endeavor. I believe that should be reflected as 
company expenditure. 
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Mr. Colodny: I would like to clarify one thing, if I 
may. 

Mr. Ferguson, in your statement about the amount of 
expenditure in 1961, did that refer to all expenses or 
just advertising expenses in media such as newspaper, 
radio and television. I wish you would clarify that so 
there would be no question about what you are referring 
to. 

The Witness: No media in 1961, for sales and pro- 
motion, there was no media. 

By Mr. Howard: 

Q. Would that be true of other cities on Allegheny's 
systems? Do the figures showing total advertising ex- 
penditures include personnel expenses, as a result of 
advertising expenditures? A. In Appendix A? 

Q. That is correct. A. No, they are strictly media 
figures. 

Q. Would you know offhand how much additional com- 
pany funds were expended, say, at Detroit, for the pur- 
pose of promotion of air service? A. No, I could best 
explain the approach and then estimate a dollar figure for 
the man's air time and expenses. 
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Q. I don't think we need do that. I gather from yourtes- 
timony Allegheny does spend money on promotion of 
sales at all points, in addition to what is spent in the way 
of advertising media? A. Yes, I understand your ques- 
tion and your figures, I believe you are getting at, Idon't 
know that I have it readily available. 

Q. Perhaps I can approach it a little differently. 

Is there anything in Wilmington in 1961 that would 
have led you to promote expenditure of funds on com- 
pany personnel rather than spending funds on advertising 
media? A. The uniqueness was that the area then was 
having available to it approximately $20-to-$27,000 of 
advertising effort by the City of Wilmington. 


ae (452-453) 


Q. In other words, you felt since the city was spend- 
ing $27,000 of its funds to help Allegheny promote its 
air service, you felt Allegheny didn't need to contribute 
to advertising media expenses? A. To advertising me- 
dia expenses, that is correct. 

Q. I assume that you tailor your advertising expenses 
to changes in service? A. Yes, sir. 

Q. If a community is offered a different type of serv- 
ice or schedule in terms of time or increased frequency, 
you spend fund to tell the people we are doing this? 
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A. We will. Not necessarily by use of a media. 

Q. I understand. If, hypothetically, Allegheny in- 
creases service between two points, from one round-to- 
two-round trips, you would want to tell the community 
of that fact? A. That is correct. 

Q. You may have covered this in your previous an- 
swer, but on page 2 of your testimony you state Alle- 
gheny assigned a Salisbury representative to work with 
the Wilmington people, and further, he was assigned to 
aid in Wilmington and Trenton during this period of 
time. Is that correct? A. Yes, sir. 

Q. Do you know how much time he spent in the re- 
spective areas, Wilmington versus Trenton? A. Yes, 
he was assigned during April, May and June in Wilming- 
ton and allocated his time 50-50 thereafter. 

Q. I assume his salary was allocated accordingly? 

Mr. Colodny: May I have that question read back? 

Examiner Ruhlen: Will the reporter read the ques- 
tion, please. 

(Whereupon, the reporter read the question.) 

Mr. Colodny: When you say allocated, would you be 
more specific? 

Mr. Howard: If he spent 70 per cent of his time in 
Wilmington, is 70 per cent carried on Wilmington? 

Mr. Colodny: We don't allocate salaries in that fash- 
ion 
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on our books. I want it clear you're talking of alloca- 
tion in a non-accounting fashion. 

Mr. Howard: My question has been answered. 

Mr. Examiner, I would like to, perhaps, hold inabey- 
ance, any further questioning of Mr. Ferguson until the 
question between counsel for Allegheny and counsel for 
Wilmington has been cleared up, until it has been es- 
tablished when the additional service was put into Wil- 
mington in 1961. 

Mr. Colodny: May I ask for counsel with you and 
counsel for Wilmington on that. 

Examiner Ruhlen: Off the record. 

(Discussion aff the record.) 

Examiner Ruhlen: On the Record. 

By Mr. Howard: 

Q. Mr. Ferguson, is it not true that in some period 
of time in 1961, Allegheny did increase its frequency of 
schedules to Pittsburgh and Wilmington over the preced- 
ing period? A. Yes, sir. 

Q. Do you know offhand whether any attempts were 
made by the carriers to advertise this increased fre- 
quency of service? A. To advertise it? 

Q. Let me Say in addition to what was published in 
the Official Airline Guide. The man in the street does 
not read the Airline Guide. A. May I ask is your ques- 
tion specifically directed to 
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medias ? 

Q. Any expenses spent in company payrolls -- I'm 
talking about bringing to the attention of the people at 
Wilmington the fact that there was increased service for 
this period of time. A. Yes, sir, there was. 

Q. What form was that, sir? A. We have a top 20 
DAP program which is the assignment of one agent per 
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city to the active telephone solicitation on a monthly 
basis of top accounts. That was utilized and I assume 
that is one of the expenditures. The mailing list was 
covered, at least with the distribution of the time table 
in the Wilmington area, but I have no other personal rec- 
ollection of anything beyond that. 

Q. In other words, no newspaper or radio advertis- 
ing? A. No, no newspapers or radio. There was one 
other area I am not familiar with and that was the pub- 
lic relations activities which I do not know of. 

Q. Do you know, sir, whether or not the City of Wil- 
mington in its expenditure of funds during that year, in- 
cluded within their advertising in newspapers, radio ad- 
vertising or other means of communicating this informa- 
tion to the people? A. They did use newspapers. 

Q. They did? A. Yes, sir. 
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Q. Do you know how expensively? A. No, Sir, ex- 
cept to the extent I have viewed the scrapbook maintained 
by local management. 

Q. Do you know whether or not the city asked the car- 
rier to contribute to the cost of the city's advertising for 


Allegheny's services? A. No, sir, I don't know that. 
xk * 
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By Mr. Beckman: 


Q. Directing your attention to page 2 of AL-T-3, you 
testified at Wilmington, 1962, you were unable to enter 
into trade agreements for local advertising purposes. 

I ask you, isn't it a fact, Station WILM solicited your 
advertising? A. I have no knowledge they did, no, sir. 

Q. Isn't it a fact, Allegheny never approached Station 
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WILM to try to make the trade agreement? A. I don't 
know that that is a fact, either. I make no approaches 
to any media in any of our cities personally. 

Q. I didn't ask you if you did. I asked is it true that 
Allegheny never approached to try to make a trade agree- 
ment? A. I have no knowledge of that. 

Q. Isn't it a fact Allegheny never approached Station 
WJBR to try to make a trade agreement? 

Mr. Colodny: Mr. Examiner, may I have that ques- 
tion read. 

Examiner Ruhlen: Read the question, Miss Reporter? 

(Whereupon, the reporter read the question.) 

The Witness: I do not know that that is a fact either. 

By Mr. Beckman: 

Q. Is your answer you have no knowledge? A. I 
have no knowledge. 

Q. Isn't it a fact that Allegheny has never approached 
Radio Station WDEL to try to negotiate a trade agree- 
ment? A. I have a question I don't know what to do 
with. 

Examiner Ruhlen: Do you know the answer to his 
question? You can take up this problem you have with 
your attorney and he can bring it out on redirect. 

The Witness: I have no knowledge regarding Station 
WDEL. 

By Mr. Beckman: 

Q. Has Allegheny tried to negotiate a trade agree- 
ment with Station WTUX? 
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A. I don't know. 

Q. Has Allegheny tried to negotiate a trade agree- 
ment with any station in Wilmington? A. Yes, sir. 

Q. What station was that? A. I don't know. I have 
assigned this to all my district managers as evidenced 
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by the fact they have been unable to get these. I have 
had reports back that they made the attempts. 

Q. Is it your testimony Allegheny has been unsuc- 
cessful in negotiating any trade agreements with any 
station in Wilmington? A. Yes, sir. They have been 
unable to get a favorable trade agreement. 

Q. That includes 1963 as well as 1962? A. No, sir. 
We have a trade agreement in 1963. 

Q. You do; what station is that? A. It is Station 
WAMS. 

Q. What are the terms of that agreement? A. It is 
a radio station trade agreement -- just one moment -- 
we have 186 commercial spots for $1,596. 

Q. How many weeks does it run? A. The period of 
the contract is May through December, 1963, and run- 
ning of the spots is at the option of the adverter con- 
sistent with his ability to get the time. 


x * * 
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Q. Will you please tell us what advertising there was 
of the schedule revision I went over with you which was 
on August 1, 1962? A. Yes, we continued the destina- 
tion advertising which we do. We do not do advertising 
over the system by flights number time and destinations; 
we advertise principally by des- 
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tination and in July and August we carried the destina- 
tions out of Wilmington in our advertising in July and 
August. 

In addition we again exercisedourtop 20 program and 
mailed to our complete mailing list and we had a dis- 
trict manager available for promotion of it. 

Q. Was there any advertisement in any newspaper in 
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Wilmington on or about August 1, 1962, advising the peo- 
ple of Wilmington of this schedule change? A. No, Sir. 
We do not advertise that way. 

Q. Was there any advertisements in any other media 
on or about August 1, 1962, informing the people of Wil- 
mington that this schedule had been revised? A. It was 
in the public time table, yes. 

Q. October 1, 1962, Allegheny revised its departure 
time from 6:50 to 7:35 and changed the intermediate 
stops. 

Was there any newspaper advertising of this sched- 
ule change? A. It was handled the same asthe previous 
schedule change. There was no newspaper advertising 
of flight, date, and time, sir. 

Q. Was there radio or television advertising of 
flights' date andtime? A. In 1962, no. 

Q. The only place that the schedule changes, informa- 
tion regarding them, was available, was in the schedule 
brochures, is that correct? Is that your testimony ? 
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A. Yes, sir, in printed form. 

Q. Your answer is yes? A. Yes. 

Q. When was the October 1, 1962 revised schedule 
brochure available on Allegheny’s counter? A. The 
objective is 21 days before the beginning to the month. 
The public timetable and distribution objective is 21 
days. 

Q. How successful are you with that objective? A. 
I feel very fine about it. I would say there is a per- 
centage of about 80 per cent of the time. 

Q. Isn't it a fact these schedule brochures are not 
placed at the Hotel DuPont and advertised as available 
to the public? A. I do not know that -- will you ask the 
question again; did you say that they are not available? 

Mr. Beckman: We will have it read. 

Examiner Ruhlen: Read the question, Miss Reporter. 


(Whereupon, the reporter read the question.) 
The Witness: I don't know. 
By Mr. Beckman: 

Q. Do you know if they are available anywhere in 
the city of Wilmington, at places of public congregation 
and places such as travel agencies handling air travel? 
Do you know if they are available in other places other 
than the counter at the 
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airport? A. Yes, sir, every travel agency in the city 
is on the mailing list, in addition to major accounts and 
in addition, Allegheny retains the Eastern Time-Table 
Distributing Company on a retainer to distribute time 
tables to the major hotels, railroad stations, et cetera, 
on their lists. 

Q. You haven't made any personal inquiry in prepar- 
ing yourself to testify in this case as to whether those 
brochures are available at these points of public con- 
gregation, have you? A. No, sir. 

Q. On March 1, 1963, there wasanother major sched- 
ule revision at Wilmington, wasn't there? A. I don't 
know. March 1? Iam not sure. 

Q. Well, you are not the schedule man but you are 
the advertising man, and isn't it a fact there was no 

-advertising, no newspaper advertising, even destina- 
tion-type from November 14, 1962 until March 11, 1963 
at Wilmington? 

Mr. Colodny: Mr. Examiner, I object to this. I have 
gone along but Mr. Beckman has an exhibit on this and 
now he wants to repeat his exhibit through an unneces- 
sary process. 

Examiner Ruhlen: I will sustain the objection. 

Mr. Beckman: That is all, Mr. Examiner. 

Examiner Ruhlen: Is there any redirect, Mr. 
Colodny ? 

Mr. Colodny: Yes, I have a few questions, Mr. Ex- 


aminer. 
“* * 
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[Redirect Examination] 

By Mr. Colodny: 

Q. Mr. Ferguson, in connection with the promotional 
activities of our District Managers and our Station Man- 
agers do we make any attempt to allocate their time or 
in terms of dispensing their salaries as between adver- 
tising and promotion and running their station? 

Do we make any distinctions on our books? A. On 
our books? No, not to my knowledge. 

Q. This is a part of the normal activity? A. That is 
right. 

Q. Now, you testified that Allegheny did not specif- 
ically advertise the changes in schedules at Wilmington 
August 1, 1962; October 1, 1962; and March 1, 1963. 

Did I understand you correctly to state that Allegheny 
tends to advertise destination rather than specifictimes? 
A. Yes. 

Q. Is this because passengers do not remember 

times as 
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well as they remember destinations? A. Yes, sir. 
Mr. Beckman: I object. 
Mr. Howard: I object. 
By Mr. Colodny: 

Q. Why do you attempt to advertise destinations 
rather than times, Mr. Ferguson? A. We do this for 
two principal reasons. One is that with limited dollars 
you use limited space and in order to get hard sell, re- 
tainable copy in the least amount of space, we use des- 
tinations and we have found that times are not retained 
and they are verified when the call is made to the res- 
ervation office. 

Q. Do you have any reason to believe Allegheny's 
service at the greater Wilmington Airport is not well 
known to the principal traffic users in this community ? 


A. No, sir. 
-_—* * 
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By Mr. Colodny: 

Q. Mr. Ferguson, do you have any opinion as to 
whether contacts with travel agents cover or do not 
cover a substantial part of the business potential in a 
community such as Wilmington? A. They cover a sub- 
stantial portion of the travel out of this community. 

Q. Do we make Allegheny's schedules generally 
known to travel agents in this area? A. Yes, sir. 

Q. Have you had specific complaints in this area 
that they did not know Allegheny's schedules at the air- 
port? A. No, sir. I have not. 


x k 
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ALBERT W. GOTCH 


was recalled as a witness and, being previously duly 
sworn, was examined and testified further as follows: 
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By Mr. Colodny: 

Q. Mr. Gotch, would you refer to Exhibit ILG-A (sup- 
plemental), the testimony of Mr. Bates, and specifically 
to page 3, thereof, the first full paragraph and the ref- 
erence to the lack of morning service in May of 1961. 
Do you see that? A. Yes. 

Q. Have you checked to determine whether Allegheny 
in fact operated a2 morning schedule from Wilmington to 
Pittsburgh in May of 1961? 

Mr. Beckman: Let me say, Mr. Examiner, we too 
checked this and we are amending this testimony and 
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the Appendix E to show that the schedule in June was in 
effect in May of 1961. 

Mr. Colodny: With that statement, Mr. Examiner, I 
believe there is no necessity to go further with Mr. 
Gotch on this. 

By Mr. Colodny: 

Q. On page 2 of your testimony AL-T-2 you refer- 
red to the service operated at Wilmington during the 
second and third quarters of 1961. 
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Examiner Ruhlen: What page is that? 

Mr. Colodny: Page 2 of AL-T-2. 

Do you have that, Mr. Examiner? 

Examiner Ruhlen: Yes. 

By Mr. Colodny: 

Q. In expressing your opinion here, do you have any 
opinion with respect to the quality of service operated 
by Allegheny during that period, in terms of the sched- 
ules? A. Well, I of course was aware of the sched- 
ules and I considered them on the high quality side. It 
was a Convair schedule. It was a 1-stop schedule. It 
was a westbound flight and there was a morning depar- 
ture and an evening departure eastbound. There was a 
midday departure and an evening departure, eastbound. 
There was a midday departure and an evening depar- 
ture. Westbound you certainly had what we convention- 
ally call commuter service and eastbound it approached 
it. I think a passenger had on the order of five hours in 
Wilmington after taking the midday flight and still was 
able to return if he wanted to that evening. 


-—*e* 
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Q. Mr. Gotch, in connection with your statement on 
the bottom of page 2, Exhibit AL-T-2 relating to the 
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siphoning effect of the nearby Philadelphia International 
Airport, have you made a check of the schedules oper- 
ated by the Limousine operators between downtown Wil- 
mington and the Philadelphia Airport? A. Yes, I have 
one of their schedules, which shows that service begins 
at 4:45 a.m. in the morning, leaving the Hotel DuPont 
from 6:30 on. It's about every half hour until mid- 
morning -- actually later than that. It isn't until 11:30. 
Then at 1:30, it goes back on about a half hour depar- 
ture schedule, running time is one hour and an inquiry 
at the dispatcher's desk in the hotel gave the fare as 
$3. 

Q. Does that schedule show the frequency of service 
in the other direction from the Philadelphia Airport to 
Wilmington? A. Well, there is a note at the bottomthat 
puzzles me. It says that trips leave the Philadelphia 
airport at 20- 
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minute intervals. 

Q. Have you checked out the meaning of that nota- 
tion? A. No, I have not. 

Q. Will you refer to Mr. Bate's exhibit C to Exhibit 
ILG-A? A. Supplemental ILG-A? 

Q. Yes. 

Examiner Ruhlen: What appendix? 

Mr. Colodny: Appendix C. 

By Mr. Colodny: 

Q. And also to Wilmington's Exhibit R-1030. 

Mr. Bates is critical of your seasonality adjustment 
based on May and June traffic, Mr. Gotch. Do you have 
any comment to add to the record with respect to the 
comments made by Mr. Bates in his Appendix C and his 
Exhibit R-1030 and his supplemental testimony on this 
subject? A. Yes. I had mentioned in my testimony on 
page 3 that the entire domestic airline industry exper- 
ience has been that there is a seasonal swing from win- 
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ter lows to summer highs and I think that is a correct 
statement. It has been that way over the rears and 
still is that way. 

Mr. Bates, on Appendix C has narrowed that gen- 
eralization down to comparing two months, May and 
June, with the trunkline industry, on an annual basis 
ending the following March, and also the local service 
industry in each case shows those 
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two months represent generally something over 17 per 
cent which is not far removed from the 16.7 per cent 
that he uses. However, I do not think this is really an 
appropriate measure of seasonality. Seasonality, nor- 
mally, to be measured, must be measured by raising 
growth and particularly expansion. 

For example, in the local service industry during 
these years, we know there has been a substantial route 
expansion for almost every local service carrier and 
anyone of these years, to include the implementation of 
new authorization and new traffic. Against this back- 
ground I don't believe you can measure seasonality in a 
pure manner so I do not consider that this type of 
measurement is 2 measurement of seasonality. 

Also, I may have over-generalized when I said the 
entire airline industry, because you do have offsetting 
traffic in the winter months, particularly the Florida 
operations which are a very heavy part of the total along 
the East Coast and the Great Lakes from Chicago. 

It is more nearly applicable to those domestic car- 
riers which operate basically in the northern latitudes. 
They have a much more pronounced swing and within 
that group there is not the Florida influence and offset. 

Q. Do you have any figures on Allegheny's May, 
June experience in recent years? A. Yes. Actually 
we were requested by Wilmington or Wilmington's rep- 
resentatives to provide for them the Allegheny 
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experience between Wilmington and Pittsburgh for the 
months of May and June for the years 1961, 1962, and 
1963. 

Q. What were those figures? A. We providedthem 
for 1961 and there were 177 Wilmington-Pittsburgh 
passengers; for the year end there were 756, and in 
that year, the May and June figures represented 23.4 
per cent of the 12 month figure. 

In the following year, there were 472 passengers in 
the two months and 1,733 in the year. 

Examiner Ruhlen: 1,733? 

The Witness: 1,733 and that relationship is 27.2 per 
cent. 

In the year ended March 1963, there were 241 out of 
1,112 for the year. 

Examiner Ruhlen: What were those figures? 

The Witness: It was 241 in May and June and 1,112 
for the year. The relationship being 21.7 per cent. 
That is the figure which I have used in expanding the 
two months to an annualized total. 

I do not believe the 1960 figures, which show a rather 
high proportion should be considered because of the fact 
that in May and June of that year there were the two 
schedules and you would obviously get an inflated figure. 
For 8 months of the year you had only one schedule. 
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By Mr. Colodny: 

Q. You mean 1961? A. Well, the year ended in 
March 1962. 

Q. You referred to May and June 1962, you mean 
May and June 1961? A. Yes, 1961, I'm sorry. The 
1961 figure seems to bear out that my use of 21.7 per 
cent is a reasonable figure on which to base annuliza- 
tion. 
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Q. Mr. Bates has been critical of your position on 
the amount of connecting traffic available for Allegheny 
passengers using Pittsburgh as a gateway, Gotch. Do 
you have any comment on Mr. Bate's testimony in this 
area? A. Well, yes. I don't agree with Mr. Bates for 
reasons that to me are rather convincing. For example, 
let's take a Wilmington-Chicago passenger and trace his 
flight and time, using Philadelphia on the one hand and 
using Pittsburgh as a gateway on the other hand. If he 
goes via Philadelphia he spends an hour getting from 
Wilmington to Philadelphia, that is, travel time. From 
Philadelphia to Chicago he has a two-hour jet flight for 
the time involved in travel is three hours. That is not 
total elapsed time, that is time involved in travel. 

Now, via Philadelphia he goes through the Wilmington 
airport -- 

Examiner Ruhlen: You mean via Pittsburgh? 
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The Witness: Via Pittsburgh, I'm sorry. He goes to 
Wilmington, and I have allowed approximately 20 minutes 
for that; from Wilmington to Pittsburgh, his flight time 
would be approximately an hour and 20 minutes. 

Legal connection time at Pittsburgh is a minimum of 
30 minutes and in this case I think that can be included 
as part of the travel time. Then from Pittsburgh to 
Chicago on a jet is an hour and 20 minutes; on a piston 
it's two hours. So the time involved is either 3-1/2 
hours or 4 hours, depending on the type flight out of 
Pittsburgh. Farewise the fare out of Philadelphia is 
about $50 and via Pittsburgh it would be about $54. 

Considering somewhat more in ground expense from 
Wilmington to Philadelphia, that is not far from being a 
standoff. That wouldn't be persuasive standing alone, 
but it seems to me that a seasoned traveller would se- 
lect, No. 1, the fastest way to get there, and, No. 2,a 
way to get there that doesn't involve occasional chance 
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of missing a connection or getting 250 miles from home 
and having the weather close in at the airport. I think a 
seasoned traveller would generally go to Philadelphia 
and take a non-stop flight. 

By Mr. Colodny: 

Q. Would you turn to Wilmington's Exhibit A-(Sup- 
plement) page No. -- I'm sorry, the original Wilming- 
ton A, page 7. Mr. Bates has commented on Allegheny's 
Exhibits R-5 in a rather 
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negative fashion here and I am wondering if you have 
any comment on Mr. Bates" negativeness. 

Examiner Ruhlen: What page is that? 

Mr. Colodny: Page 7 of Exhibit A. 

The Witness: Well, Mr. Bates pointed out on the bot- 
tom of page 6 that these top destinations reported in the 
1962 O&D were not in his opinion necessarily the top 
Wilmington markets. He, therefore, looked at results 
10 years earlier in 1950, which showed 15 cities west of 
Pittsburgh developing more than a 100 passengers. 

The inference that I drew was that these, then, would 
represent the top markets west of Pittsburgh. 

I expanded Exhibit AL-R-4 by adding these points. 
And you may enter these new totals with these points ad- 
ded on Exhibit AL-R-4 under the 1962 O&D passengers. 
The total is 3,260. Under single carrier; 610. Via 
Washington; 2,260. And "Other" is 390. The Washing- 
ton proportion, instead of being 73 per cent dropped to 
69.3 per cent, but clearly more than 2 out of 3 of those 
passengers are using and, in my opinion, will continue 
to use Washington as the gateway. 


x** * 
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Q. At the top of page 2 of Supplemental A Mr. Bates 
is critical of your Exhibit R-6 because it shows passen- 
ger loads, rather than load factors. Did you have any 
comment on Mr. Bates' testimony in this regard, which 
is more meaningful? A. I consider loads more mean- 
ingful for this reason. From Exhibit BER-1 you can 
compute that Allegheny's average seats per aircraft in 
1962 were 45. 

The next highest carrier was Mohawk's with 43. The 
local service industry average was 44. 

Now consider, let's say, 13 passengers, that would 
represent a 50 per cent load factor for the industry but 
only 2 33 per cent load factor for Allegheny. So while 
they have value, I think when you start comparing an in- 
dustry with that level of seating with an individual car- 
rier with a different level of seating, you are not making 
a meaningful comparison and for that reason, I think that 
loads are a better comparative measure. 

Q. In that regard, Mr. Gotch, do Allegheny's Con- 
vairs have more seats onthem than in Convairs oper- 
ated by other 
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carriers? A. Well, Allegheny has -- I don't know 
whether it is 51 or 52 that are salable, but it is on that 
order. The conventional Convair 444 has 44 seats, some 
carriers have more. The Convair 440 has 40 seats. By 
and large, Allegheny has certainly the highest seating 
configuration. 

Q. Would you refer please to the last paragraph on 
page 2, Exhibit A (Supplemental). I note the statement 
there about Allegheny's 2 multi-stop. Philadelphia- 
Pittsburgh flights in May 1963 operating with loads in 
excess of 27 passengers. Mr. Bates has concluded from 
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this that Allegheny should have no difficulty in attracting 
Philadelphia-Pittsburgh passengers on flights via Wil- 
mington. 

Have you checked the Philadelphia-Pittsburgh traffic 
that rode on the multi-stop flights referred to by Mr. 
Bates on that page? A. Yes, those are 334 and 335, 
which operate between Newark and Pittsburgh via Phila- 
delphia, Lancaster, Altoona and Johnstown. Both flights 
are specifically designed to accommodate the inter- 
mediate points. 

Just to satisfy my curiosity I inquired as to how much 
Pittsburgh-Philadelphia traffic moved on those flights. 

I find in that period referred to on Flight 334 there were 
none and on Flight 335 there was one. So those flights 
between them carried one Philadelphia passenger with- 
in a month. 
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Q. Would you refer, please, to Mr. Bates' testimony 
relating to Appendix B to Exhibit ILG-A? 

Examiner Ruhlen: You mean ILG-A (Supplemental)? 

Mr. Colodny: Supplemental, yes, sir. 

By Mr. Colodny: 

Q. This testimony in the exhibits, Mr. Gotch relates 
to your testimony concerning what would happen to Al- 
legheny's Philadelphia-Pittsburgh traffic if the pattern 
operated by Allegheny were to conform to Mr. Bates’ 
idea of how an airline should be run. Do you have any 
comment on this Appendix B and Mr. Bates' testimony 
with respect thereto? A. Well, Mr. Bates suggested 
that the traffic which would be diverted from the 1-stop 
flights would be attracted to other Allegheny flights 
which would thus dampen the diversionary effect. But it 
seems to me when you look at Appendix D, page 1, for 
example, and examine the other flights which are the 
additional flights on the right-hand side as contrasted 
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with the ones I used for comparison was TWA's, brack- 
eting we might call it, there is an 8 o'clock flight leav- 
ing Philadelphia with 21.9 passengers on board and that 
might attract some. 


[500] 


On the other hand, some might also be attracted to 
TWA's Flight 41, which is a jet, and gets to Pittsburgh 
certainly much earlier than any of the other flights. 

Now, going down to the noontime departure, you will 
notice that TWA has a departure at 5 minutes before 
the hour. Allegeny's next flight departs at 2 p.m. and 
arrives at 3:30, whereas TWA has a jet leaving 15 min- 
utes later and getting there 14 minutes sooner. If peo- 
ple simply don't have to go at 12 noon and would delay 
their departure a couple of hours it seems to me the 
TWA jet flight is the one that would attract them. The 
evening flight, of course, is head-on, 5 pm and 5 p.m. 

I don't think we would salvage many of those. 

On that listing these are not all non-stop flights. AL 
flight 335, which is included, is one of the three-stop 
flights that we referred to 2 minute ago. 

On page 2, Allegheny has a flight departing Pitts- 
burgh at 8 o'clock, with an average load of 40.4 passen- 
gers. 15 passengers being the experience on the 8:30 
flight, I don't think at best, could absorb many addition- 
al passengers. What would happen in my estimation is 
they would wait until the 9:30 flight and arrive in Phila- 
delphia at the same time as though they had taken the 
8:30 flight. 

At Noon, TWA again has a jet at 1 o'clock arriving 1 
minute after Allegheny's Flight 808, and I think that 
would pretty much drain Flight 808. The next flight 
would be at 1:20, 
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that is actually 334 which again is a multi-stop flight. 
After that it is 2 p.m. I doubt that would siphon off 
very much of 808 traffic. 

We have in the evening a TWA 4:30 departure, arriv- 
ing at 5:35, which is 5:30 departure, arriving an hour 
later. To be sure, Allegheny has a flight at 6 with TWA 
behind it at 6:15. I don't see much chance of Allegheny 
in this pattern retaining any amount of the severe di- 
version I foresee. 

Mr. Colodny: Mr. Gotch is available for cross-ex- 
amination. 

** * 
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[Cross Examination ] 
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By Mr. Beckman: 

Q. It was your opinion, Mr. Gotch, that Allegheny 
should terminate service to Wilmington on Segment 3. 
Is your opinion affected by the fact Allegheny receives 
$17,000 additional subsidy ? 

Mr. Colodny: Objection. 

Examiner Ruhlen: Sustained. 

Mr. Howard: I also object. 

Mr. Colodny: I think Mr. Beckman should be re- 
minded this was already ruled out as a result of the 
rulings on the exhibits. 

Examiner Ruhlen: That is correct. Iam not going 
into class rate formulas. 

Mr. Beckman: I don't mean to be disobedient but I 
felt this question was different from the matters on 
which you were ruling. I understand you are excluding 
any evidence on what the class rate effect would be but 
here we are testing Mr. Gotch's judgment and he is 
coming before you as an 
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expert witness in trying to convince you you have made 
a judgment on Wilmington service based on certain fac- 
tors. I respectfully submit we should have an oppor- 
tunity to point out his judgment may very well be due to 
other factors. 

Examiner Ruhlen: I will not permit you to go into 
whether class rate or subsidy was one of those factors. 

By Mr. Beckman: 

Q. Directing your attention to AL-T-2, page 2, the 
third paragraph. It isn't correct, is it, that Allegheny 
added a second trip for the entire second and third 
quarters? A. I didn't say the entire quarters. 

Q. As a matter of fact, there was only a second 
round trip for four months? A. That is right. The 
last two months of the second quarter and the first two 
months of the third quarter. 

Q. Directing your attention to page 4 of T-2, the last 
paragraph where you testified that the re-routing of six 
flights is suggested by the New Castle County Airport 
Commission, and it would disrupt Allegheny's aircraft 
routing -- A. Page 4? 

Q. Yes, of AL-T-2, the last paragraph. Flight 803 
is one of the flights suggested to be rerouted, and isn't 
it a fact that before leaving Philadelphia, this aircraft 
is in Philadelphia from 2230 the previous night to 0800 
on the morning of the flight ? 
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A. That is right. There is no disruption there. 

Q. Qf 802 on either end, before or after? A. That 
is right. 

Q. Isn't it a fact 802 is in Parkersburg, from 2200 
until 0730 the next morning? A. That is right. 

Q. There is no disruption? A. No. 

Q. On Flight 818, this flight is in Pittsburgh from 
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1000 to 1700 before the flight, and afterwards in Phila- 
delphia from 1830 to 1600 -- 

Mr. Colodny: May I have that question read? 

Examiner Ruhlen: Will the reporter read the ques- 
tion, please? 

(Whereupon, the reporter read the question.) 

Mr. Beckman: I will strike that question, and re- 
phrase it. 

By Mr. Beckman: 

Q. With regard to Flight 818, isn't it true that it is 
in Pittsburgh from 1000 to 1700 before departing? A. 
Yes. 

Q. And after the flight it is in Parkersburg over- 
night? A. Yes. But let's follow through. 818 has a 30- 
minute turnaround at Philadelphia and goes out at 8:25. 
That flight would have to be delayed. It gets into Pitts- 
burghat approximately 10:30 and then proceeds on, so 
that whole flight would 


[508] 


be delayed and the schedule would be disrupted. 

Q. Is there any reason why 818 couldnot leave Pitts- 
burgh 30 minutes earlier? A. It leaves Pittsburgh at 
5 o'clock, which is a very important departure time. 

Q. Is the arrival at Parkersburg at 2230 an impor- 
tant arrival time? A. Well, its 1030 which is a half 
hour iater than 10 and it might be important to a good 
many people. 

Q. Isn't it true Flight 808 lays overnight in Pitts- 
burgh before the flight? A. It originates at Pittsburgh. 

Mr. Colodny: I'm sorry, wait a minute. Could I have 
that read back, Mr. Examiner? 

Examiner Ruhlen: Read the question please, Miss 
Reporter. 

(Whereupon, the reporter read the question.) 

The Witness: No, that is not true. Flight 808 orig- 
inates at Huntington. 
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By Mr. Beckman: 

Q. Isn't it true, after this flight arrives in Philadel- 
phia from 1330 to 1600 it has nothing todo? A. Well, 
I don't know about the nothing to do. It's there from 1:30 
until 4 and goes out as Flight No. 819. 

Q. There would be no disruption of any schedule if 
808 was 30 minutes late in arriving back in Philadel- 
phia? A. No, not at that end of it. 
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Q. Isn't it true Flight 809 is in Philadelphia before 
the flight from 9:30 to 1200? A. Well, Flight 809 de- 
parts Philadelphia at noon. It proceeds to Pittsburgh 
where there is a 30-minute turnaround and it goes out 
as Flight 812. There would be a disruption there. It 
goes back to Philadelphia and -- Let's see, we would 
have added an hour whereas now they have an hour and 
a half at which time they may do something on the air- 
plane. There are line-service things involved too, very 
often. It goes out as Flight 821, which is one of the 
flights you have selected, and 821 has a 30-minute turn- 
around at Pittsburgh going out as 822 to Philadelphia. 
That would be disrupted and delayed. 

Q. I will rephrase my question because you must 
have misunderstood it. 

Isn't it true that Flight 809, the aircraft which per- 
forms Flight 809, is in Philadelphia from 9:30 to 12:00 
before the flight? A. Yes, it arrives at 9:30 at Flight 
800 at 9:30 and leaves Philadelphia at 12 noon. 

Q. In your opinion, is there something very magical 
or special about a 1200 departure as opposed to 1130 
departure? A. I would have to be completely familiar 
with the daily traffic requirements of the Philadelphia- 
Pittsburgh service and I am not, so I don't know whether 
a half hour, 
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one way or the other, is important. I know of instances 
where it has been very important. 

Q. You don't know whether or not 809 could be re- 
scheduled 30 minutes without disruption? A. Thirty 
minutes earlier? 

Q. That is right. A. It's the disruption, neverthe- 
less. 

Examiner Ruhlen: Off the record. 

(Discussion off the record.) 

Examiner Ruhlen: On the record. 

We will adjourn until 9:30 tomorrow morning. 
(Whereupon, at 4:40 o'clock p.m., September 30, 
1963, the hearing in the above-entitled matter was ad- 
journed, to reconvene at 9:30 o'clock a.m., Tuesday, 

October 1, 1963.) 
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HARRY B. ROBERTS, JR. 


was called as a witness and, having been duly sworn, 


was examined and testified as follows: 
** K 
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Examiner Ruhlen: Is there any objection to receiv- 
ing Exhibit ILG-F into evidence? 

(No response.) 

Examiner Ruhlen: There is a substantial amount of 
argument in the testimony of Mr. Roberts, however, I 
am not going to strike it, but in case there is argumen- 
tative cross-examination on some of this material I 
may not permit the examination and may strike portions 
of the exhibit. 
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Subject to that ruling, Iam receiving ILG-F into 
evidence. 
ae * 
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CROSS-EXAMINATION 


By Mr. Howard: 

Q. You state you have heard continuous complaints 
about the lack of use of air service at Wilmington Air- 
port. Can you give us examples? A. I can't mention 
anything specific but I have hard many complaints by 
people who couldn't get flights out and would have to go 
all the way to Philadelphia to catch flights. 

Q. In what capacity do you hear these complaints? 
A. I hear them from private citizens, businessmen. 

Q. Why would they make those complaints to you? 
A. Since I am presidnet of the Levy Court and we have 
ultimate jurisdiction of the Airport that is the reason I 
would get the complaints. 

Q. In that capacity have you kept records or cor- 
respondence involving any of the complaints? A. No, 
sir, I have not. 

Q. In ctherwords, it is not one of your official duties 
to register complaints and follow them up? A. It is one 
of my official duties. If there is 2 complaint to follow up, 
yes. 

Q. But no record is kept of any such following up? 
A. No, except when I would call George Bean on the 
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‘phone. 

Q. On the last page of your testimony you state, 
"Many of our industries have specialized requirements 
for air cargo shipment.’ Can you give us specifics on 
that statement? A. Oh, yes. Some foreign equipment 
dealers, being shipped in by air, and they have to go to 
Philadelphia to pick up parts. 
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Q. Iam referring specifically to your words, "Spe- 
cialized requirements". What do you mean by that? A. 
We have quite a bit of industry, oil refineries and so 
forth, and lots of time they need a specialized part that 
has to come by air and it is a little inconvenient to go 
all the way to Philadelphia when it takes approximately 
an hour to get there. 

Q. Are these people making use of Allegheny's cargo 
facilities today? A. I presume so. 


Q. But you don't know for sure? A. No. 
~_* * 
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Q. Before you wrote this testimony, did you make 
any investigation of what service is available by truck to 
and from the Philadelphia International Airport and the 
rates with respect to air cargo? A. No, I have not. 

Q. Therefore, you do not know as a matter of your 
personal knowledge whether the air cargo service is 
provided by a combination of trucks and air from Phila- 
delphia, do you? A. Not from personal contact, no, but 


from various comments and complaints that I get. 
x~* * 
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G. ROY EATON 


was called as a witness and, having been duly sworn, 
was examined and testified as follows: 


x * & 
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CROSS-EXAMINATION 


By Mr. Howard: 

Q. Mr. Eaton, you state $600,000 was spent in con- 
struction of a new terminal building by the County. Do 
you know whether any additional sums were spent either 
by the County or the State for the development and im- 
provement of the airport since 1941? 
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A. In 1946 we had a bond issue of $75,000 with which 
funds we built a temporary terminal building by taking 
two old barracks buildings, cutting them in half and mov- 
ing them about a quarter of a mile. We combined them 
and used that as a terminal building from 1946 to 1955 
or '56. The bonds have all been retired and the build- 
ing has been rented for other purposes since the erec- 
tion of the new terminal building in 1955 or 1956. 

Q. Have any additional sums of money been spent 
since 1956? A. Well, we always have to pay our por- 
tion of any funds we obtain from the Federal Govern- 
ment for construction at the airport. 

Q. I understand that under the Federal Airport Aid 
program you have to match the Federal contribution. 
But do you have any recollection of how much the City 
or State did contribute? 

Mr. Beckman: Mr. Bean has all these figures avail- 
able and will give the specific figures. 

By Mr. Howard: 

Q. Is it your responsibility as Chairman of the New 
Castle County Airport Commission to advertise or 
otherwise promote the use of the Greater Wilmington 
Airport? A. It is. 

Q. Did you know how much was appropriated each 
year 
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for that purpose, how much money? A. Well, it is a 
varying amount. We have no set sum that we use for 
advertising although two or three years ago we spent 
$25,000 in a direct advertising campaign advertising 
the New Castle County Airport and other than that I 
don't know that there has been any specific amount ap- 
propriated. 

Q. Was it your Commission that spent the $27,000 
to promote service in Wilmington in 1961? A. Yes. 

x~* Ke 
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Whereupon, 
GILBERT P. CHURCH 


was called as a witness and, having been duly sworn, 
was examined and testified as follows: 


DIRECT EXAMINATION 


Q. Would you give your name to the reporter? A. 
Gilbert P. Church. 

Q. What is your present position with the du Pont 
Company? A. Director of the Traffic Department. 

Mr. Beckman: I request that Mr. Church's testimony 
be marked for identification as Exhibit ILG-D. 

Examiner Ruhlen: It will be so marked. 

(Exhibit ILG-D was marked for identification.) 

By Mr. Beckman: 

Q. Was ILG-D prepared by you or under your direct 
supervision and is it correct and true to the best of your 
knowledge and belief? A. Yes. 

Q. Directing attention to the bottom of page 1 where 
you show in the month of March, 1963, there were 178 
passengers from the duPont Company who purchased air 
transportation through Wilmington travel agencies be- 
tween Wilmington and Pittsburgh. Based on your knowl- 
edge and 
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experience, would you please estimate for the Examiner 
the percentage or the share of this number whom you 
believe would be attracted to three good round trips 
from Wilmington to Pittsburgh at the Greater Wilming- 
ton Airport? A. I believe if they were timely serviced 
probably about half of those employees of the duPont 
Company who use this transportation would prefer to 
leave from the Wilmington Airport. In fact they would 
leave and arrive at the Wilmington Airport. 

Q. Directing attention to the bottom of page 1 with 
respect to transportation between Wilmington and West 
Virginia, Ohio and Michigan, approximately what per- 
centage or share of this number of passengers would be 
likely to use service between Greater Wilmington Air- — 
port and Pittsburgh? A. I believe that in the range of a 
quarter to a third of those persons would prefer to use 
the Wilmington Airport. 

Mr. Beckman: I request that ILG-D be received in 
evidence. 

Examiner Ruhlen: Are there any objections? 

(No response.) 

Examiner Ruhlen: Hearing no objection, it is re- 
ceived in evidence. 

(Exhibit ILG-D was received in evidence.) 
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Mr. Beckman: The witness is available for cross- 
examination. 

Examiner Ruhlen: For the Bureau of Economic Reg- 
ulations, Mr. Howard? 


CROSS-EXAMINATION 


By Mr. Howard: 
Q These figures Mr. Beckman just discussed with 
you represent March 1963 travel? A. Yes, sir. 
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Q. You state that these passengers were ticketed 
through two travel agencies. Could you identify them? 
A. The Holiday Travel Agency and the travel agency at 
the Bank of Delaware. 

Q. During this period did you use any other travel 
agencies? A. Not to my direct knowledge but some 
others may have been used. However, I might add these 
purchases do not include those purchases made by em- 
ployees at the airports or employees with travel cards 
at airports. 

Q. In other words, this is not a complete figure? 

A. No. 

Q. Would you be able to state for the record what 
additional passengers would be included for that month? 
A. Ihave no basis for forming such a judgment. 

Q. I believe you stated on the basis of three 
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conveniently timed round trips, half of these Pittsburgh 
passengers would prefer or would leave from the Wil- 
mington Airport. Could you state, Mr. Church, whether 
du Pont Company has any policy concerning the travel 
requirements of its employees? 

Examiner Ruhlen: Can you be more specific? 

By Mr. Howard: 

Q. First, is there any limitation on cost? A. Our 
employees are encouraged to travel by the lowest cost 
transportation available. For example, to fly coach 
rather than first class on short flights particularly. 

Q. If the ground transportation to Pittsburgh plus 
the cost of no reservation fares to Pittsburgh were less 
than Wilmington air fare to Pittsburgh what would the 
company's policy be in that regard? A. The company 
has no policy in that regard. The employees are per- 
mitted to select their own point and means of departure 
and means of travel. 

Q. Even if it were more costly? A. They have no 
policy in that regard. 
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Q. Do you know, Mr. Church, whether it is company 
policy for the employees en route to an airport to leave 
from their home or must they report to the plant? A. 
It depends on the time of departure. If it is an early 
morning flight leaving before 9, they would not be 


[529] 


expected to report to the office. I would say if the de- 
parture was at 10 o'clock, they would be expected to re- 
port at the office. 

Q. I assume, sir, that you are presently transporting 
your employees to the Philadelphia Airport either by 
company vehicle or commercial vehicle? A. Plus pri- 
vate vehicle. 

Q. Are those passengers driving their own vehicles 
reimbursed by the company? A. Yes, at eight cents a 
mile, and parking fees are reimbursed. 

Q. Mr. Church, how many of your du Pont employees 
are issued credit cards for air travel? A. I do not have 
a figure on that. Those who request them are granted 
the opportunity to have them. 

Q. These people would not necessarily purchasetick- 
ets through a travel agency? A. That is correct. 

Q. Would you supply the number of holders of such 
cards of such people in this area? A. I don't have such 
information. 

Mr. Colodny: I don't see what that will contribute to 
the record. 

Mr. Beckman: There is no point in quarreling. Mr. 
Church does not have the information. 
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Mr. Colodny: I'm sorry, I didn't hear his answer. 

Mr. Howard: My purpose is to show there are more 
passengers available than are shown in the record. 

Mr. Colodny: But we won't know where they are go- 


ing. 
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Examiner Ruhlen: Well, we don't have the informa- 
tion anyway. Let's go on to something else. 

By Mr. Howard: 

Q. These 178 Pittsburgh passengers, do they repre- 
sent Wilmington-Pittsburgh destination or connection to 
cher points? A. That is the destination. 

Q. That is the terminus of their travel? A. That is 
correct. 

Q. Referring to your visitors, Mr. Church, your tes- 
timony indicates for approximately each month there 
are 270 coming to duPont locations throughout the Wil- 
mington area. Do you know, sir, how these 270 passen- 
gers traveled? A. No, I have no information as to 
whether by private car, airplane, railroad, or private 
plane. 

Q. In what general area are Dupont's facilities lo- 
cated? A. Throughout the United States. 

Q. Excuse me, sir, I meant in the Wilmington area? 
A. We have our central offices downtown. We have our 
engineering department with some 2500 employees lo- 
cated two 
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miles from Newark, Delaware. We have two or three 
other large installations two or three miles west of Wil- 
mington, namely our Wilmington shops at Maryland and 
Beech where our mechanical research and development 
laboratories are located and our Chestnut run Sales and 
Service laboratories, that is a large installation which 
is operated for the purpose of providing customer serv- 
ice primarily. 

Q. Northwest or south of Wilmington? A. The ex- 
perimental station is on the northwest side. The Chest- 
nut run, Center Road facilities are west of Wilmington. 

Q. Mr. Church, does the Dupont Company base at the 
Wilmington Airport any craft of its own? A. Yes, 
seven private aircraft. 
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Q. How large are they? A. We have five twin 
Beech aircraft with a five-person seating capacity. 

We have a DC-3 with a seating capacity of 12 anda 
Grumman Gulfstream with a seating capacity of 13. 

Q. These are used mostly for executive travel? A. 
No, executive and intermediate management and sales 
and technical personnel. 

Q. In lieu of commercial air transportation if com- 
mercial air transportation is unavailable? A. Yes. 
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Q. Does the company find it more economical to 
use this type of air travel as opposed to the facilities of 
Allegheny or some other airline? A. The operation of 
corporation aircraft is more expensive than the use of 
commercial transportation. 

Q. Turn to Appendix B of your testimony. Looking 
for instance there at Eagle-Picher Company at Cincin- 
nati, Ohio. Do you know how du Pont personnel travel 
to that plant who presently fly? Would they go to Phila- 
delphia or New York or would they go to Washington? 
A. I do not know the specific routing. That is made by 
the individual travelers who have the privilege of select- 
ing their own routing when making such a visit. 

Q. Are you aware of the service available at Wil- 
mington to Cincinnati? A. No. 

Q. Assuming Allegheny provided flight service through 
Pittsburgh, how would travelers then travel to Cincin- 
nati? A. In my opinion if there were timely connections 
at Pittsburgh from one-quarter to one-third who are 
now flying from Philadelphia would go to Pittsburgh and 
make the connecting flight to Cincinnati from Wilming- 
ton. 

Q. Do you know what airport Middletown, Ohio is 
served by? A. No, I do not. 
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Q. Do you know what airport Definance, Ohio is 
served by? A. No. 

Q. Dearborn, Michigan? A. I believe through the 
Detroit Airport. 

Q. Adrian, Ohio? A. No, I don't know. 

Mr. Howard: I have no further questions. 

Examiner Ruhlen: Cross-examination for Allegheny, 
Mr.Colodny ? 


CROSS-EXAMINATION 


By Mr. Colodny: 

Q. Did you say du Pont had seven aircraft? A. Yes, 
sir. 

Q. How many are stationed here at Wilmington Air- 
port? A. Seven. 

Q. All seven? A. Yes, sir. 

Q. Do they ever go to Pittsburgh? A. Yes. 

Q. Do you know how often? A. Not specifically. 

Q. Once a day? A. I donot know the frequency of 
the Pittsburgh flights. 


[534] 


Q. You testified that in response to a question from 
Mr. Howard -- strike that. 

In response to a question from Mr. Beckman that if 
there were three non-stop flights a day from Wilmington 
to Pittsburgh and return, 50 per cent of the travel shown 
on page 1 of your testimony going to and from Pittsburgh 
would use the service at Wilmington, is that right? A. 
Yes, sir. 

Q. Why wouldn't the other 50 per cent use the serv- 
ice at the airport? A. Some of our employees live on 
the north side of Wilmington, in Upper New Castle County 
and it's a matter of timing from the standpoint of what 
time they leave home in the morning until they return 
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home at night and where it is essentially the same time, 
I think those who live in the northern part of New Castle 
County and Pennsylvania, they would continue to use the 
Philadelphia Airport. 

Q. Where do you yourself live? A. The west side 
of Wilmington. 

Q. The headquarters of du Pont are downtown near 
the hotel in the square, aren't they? A. That is cor- 
rect. 

Q. Is this where the executive officers or staff is 
housed? A. Yes. 
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Q. Does du Pont run any company cars either to and 
from Wilmington or Philadelphia airports transporting 
company people catching flights? A. No. 

Q. You let them rely on other services? A. That is 
correct. On occasion we do rent limousine service for 
meeting management personnel but that is only on oc- 
casion. 

Q. Do you, as Director of the Transportation Depart - 
ment really have anything to do with how these people or 
these employees travel, or is that left up to the Holiday 
Agency and the Bank of Delaware? A. It is left up to 
the employee to make his selection. 

Q. His selection is based on when he has to arrive at 
his destination, is that correct? A. In my opinion, no. 
His selection is made on the basis of what time he must 
leave home, what time he will return home at night and 
the schedule of air service that is available. 

Q. You ran the Traffic Department at du Pont in 
1960, according to your testimony? A. Yes, sir. 

Q. And you will recall that Allegheny starting in 
May of 1961 operated a morning flight, Wilmington to 
Pittsburgh, one-stop with a Convair 440, do you recall 
that? 
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A. No, my responsibilities at that time did not include 
any responsibility for passenger service. 

Q. Do you have any figures showing how many du 
Pont people used the Allegheny service that was pro- 
vided in May, June and July, also August in 1961 depart- 
ing Wilmington approximately 7:45 in the morning going 
to Pittsburgh? A. I don't have them here, I think they 
might be obtained. 

Q. In reaching your judgment that 50 per cent of 
your traffic would use the service at Greater Wilmington 
Airport you made no examination of what happened two 
years ago when that service was provided? A. No, I 
did not. 

Q. Why not? A. I was not aware the service was 
available at that time nor that the use of that service 
would have the importance that has been placed on it dur- 
ing this proceeding. 

Q. Iam not sure what you mean when you say that you 
are not sure that service would have the importance 
placed on it in this proceeding. What do you mean by 
that? A. I sat through the discussions yesterday and 
that was my first knowledge that service had been pro- 
vided during that period of time. 

Q. Do you read the Wilmington papers, Mr. Church? 
A. Yes, sir. 


[537] 


Q. I show you an advertisement from the Wilmington 
paper on May 6, 1961. Do you ever recall seeing that? 
A. No, I do not. 

Q. I show you an article from the Wilmington paper 
on June 1, 1961, of the Morning News, which is a full 
page advertisement, do you recall seeing that? A. I 
don't recall, I may have seen it. 

Q. Is it your testimony in this proceeding in 1961 
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you were not aware there was service being provided in 
the morning and the evening to Pittsburgh from Wilming- 
ton? A. No, I was not specifically aware of it. 

Q. Then you had nothing to do with the routing of pas- 
senger traffic at that time? A. I did not. 

Q. Do you keep records of the time of day that du 
Pont’s employees leave here to go to various destina- 
tions? A. No, we do not. 

Q. At the present time you do utilize the Philadelphia 
Airport for service? A. That is correct. 

Q. Could you provide me with a breakdown of the 
points in Michigan to which you have 124 passengers in 
March of 1963? A. I do not have that available with 
me, I could obtain it. 
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Q. Could you provide the same thing for Ohio? 

Mr. Beckman: Excuse me. What is it precisely that 
is being requested? 

Examiner Ruhlen: The points in Michigan and Ohio 
in which these persons are mentioned at the bottom of 
page 1, the points they visited. 

The Witness: It could be obtained from the twotravel 
agencies and I assume we can get the breakdown from 
them. 

By Mr. Colodny: 

Q. If it is available? A. Yes. 

Q. In picking March 1963, I assume you went through 
the other 12 months of the year to determine that March 
was a representative month? A. We endeavored to se- 
lect a representative month and at our Chestnut run lo- 
cation where about one-quarter of our passenger travel 
originates, during the year of 1962 our lowest month 
was $38,000 in purchases of air transportation. Our 
highest month was $67,000, for the month of March it 
was $55,000. 

Those figures are for 1962. To date in 1963 our 
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lowest month was $50,000 in January, $60,000 in April. 
It was $54,000 in March. Based upon these data we con- 
cluded that March would be a representative month. 

Q. Do the numbers which you have just read include 
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international travel? A. I believe they do. 

Q. So you couldn't tell whether they were represen- 
tative of the areas specifically listed here without a 
breakdown of destination, could you? A. Would you re- 
peat your question? 

Examiner Ruhlen: Read the question, Miss Reporter. 

(The reporter read the pending question.) 

The Witness: To make that determination would re- 
quire further analysis. 

Q. Do you know how many of the passengers going 
between Wilmington and Charleston, West Virginia, were 
routed from Washington? A, I do not. 

Q. In making your determination that 25 to 33 per 
cent of beyond Pittsburgh passengers would use Wil- 
mington-Pittsburgh service, did you make any examina- 
tions of the destinations by city and alternative routings 
that would be available? A. No, we did not. That figure 
is a collective judgment figure made by myself and my 
associates in the Traffic Department. 

Q. Without any specific analysis of routings? A. 
That is correct. 

Q. Who was your predecessor in responsibility for 
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traffic? A. Mr. Wardenburg. 

Q. On page 2 of your testimony, sir, you stated ade- 
quate East-West service at the Greater Wilmington Air- 
port would add more convenience and economical air 
cargo service to the Greater Wilmington area. How 
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does du Pont ship today? A. The majority of air ship- 
ments are made through Philadelphia Airport. 

Q. Does du Pont have a substantial amount of air 
freight movement every day? A. There are several 
shipments made each day by many locations in the Wil- 
mington area and also several receipts. I cannot give 
you the specific number of such shipments that are 
made. 

Q. Do you use company vehicles to take those ship- 
ments to Philadelphia? A. Both company and for hire, 
carrier. 

Q. Have you heard of Scarie's? A. Yes. 

Q. Do you know Scarie's rate from Philadelphia to 
the Wilmington Airport? A. No, I do not. 

Q. How much air freight did du Pont ship on Alle- 
gheny to Pittsburgh in 1961 when there was morning 
service to Philadelphia and Pittsburgh? 
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A. I don't know. 

Q. Are those records available? A. I doubt it. 

Q. What time of day do your shipments move from 
your plant and what is the nature of your air freight ? 
A. The time of day is usually in the afternoon and is 
determined by Scarie’s pickup service which I believe 
leaves here in mid-afternoon for the Philadelphia Air- 
port. Some undoubtedly leave in the morning. The na- 
ture of the shipments runs a complete gamut of samples 
of our products, emergency shipments for our plants 
when they have breakdowns and require parts. 

Q. Isn't it true, Mr. Church, that it would be very 
difficult for Allegheny or any other airline to provide a 
service at the Wilmington Airport to Pittsburgh that 
would be truly comparable and useful to du Pont in 
terms of frequency and destination and rates as that 
which is available at the Philadelphia International Air- 


port? 
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Mr. Beckman: That is argumentative and I object. 

Examiner Ruhlen: I will hear what the witness has to 
say. 

The Witness: Would you repeat the question? 

Examiner Ruhlen: Read the question, Miss Reporter. 

(The reporter read the pending question.) 

The Witness: I do not consider myself qualified to 
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answer that question. 

By Mr. Colodny: 

Q. Would you like to withdraw your statement with 
regard to air freight on page 2? 

Mr. Beckman: I think that is an impertinent request. 
The witness's testimony regarding his company's needs 
for air freight service is in no way related to a request 
for an opinion on airline management, which is what 
Mr. Colodny is requesting. Mr. Church quite properly 
advised he is not an expert in airline management. 

Examiner Ruhlen: I will sustain the objection. 

Mr. Colodny: My question had nothing to do with 
airline management. 

Examiner Ruhlen: I have sustained the objection. I 
don't want to hear any more about it, Mr. Colodny. 

By Mr. Colodny: 

Q. Mr. Church, could you tell me specifically what 
analysis you made of du Pont's freight movements both 
to and from the Wilmington Airport? A. I made no 
analysis. 

Q. You made no analysis? A. That is right. 

Q. In determining the convenience of the Pittsburgh 
gateway and the economy of it, is this a statement of 
opinion? A, You are referring to the three-line para- 
graph with 


(543-544) —— 


[543] 


respect to adequate service, East-West service? 

Q. Yes, sir. A. That isa statement of opinion. 

Q. When you state further on down the page that "well 
timed and adequate air service between Wilmington and 
Pittsburgh would result in a substantial use by du Pont 
in terms of their freight,” you made no specific analysis 
of what use would be made? A. No. 

Q. Nor in terms of du Pont customers and suppliers? 
A. The statement referred to -- the paragraph begin- 
ning, "I am confident,” that paragraph has reference to 
passenger service. 

Q. Not to freight? A. Not to freight. 

Mr. Colodny: I have no further questions, thank you, 
Mr. Church. 

Mr. Beckman: I have some short redirect 


REDIRECT EXAMINATION 


By Mr. Beckman: 

Q. You were asked some questions regarding pas- 
sengers who would be traveling between Wilmington on 
the one hand and Cincinnati on the other hand. Assume, 
please, that Philadelphia air service to Cincinnati is 
connecting service only and from Philadelphia to Cin- 
cinnati he must connect either at 


[544] 


Pittsburgh or Washington and assume also that from 
Pittsburgh to Cincinnati there are 25 non-stop flights. 
On that service assumption, would it be your opinion that 
the percentage of persons traveling between Cincinnati 
on the one hand and du Pont's facilities in Wilmington on 
the other would be higher than one-third -- 

Mr. Colodny: Is that a leading question or do my 
ears deceive me? 
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Examiner Ruhlen: It doesn't make any difference. 

The Witness: In my opinion the percentage would be 
higher than 33 per cent. 

By Mr. Beckman: 

Q. In your opinion would air travel service between 
points beyond Pittsburgh and du Pont facilities in Wil- 
mington be higher than one-third depending on the rela- 
tive quality of service available at Pittsburgh or Phila- 
delphia? A. With adequate timely service between Wil- 
mington and Pittsburgh it is my opinion the du Pont Com- 
pany employees and our customers would choose such 
service where they had a choice between choosing Wil- 
mington and the Philadelphia Airport. 

Q. Sir, you were asked some questions about Alle- 
gheny service in the summer months of June, July and 
August of 1961 and you were shown some advertise- 
ments. A. Yes, sir. 
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Q. Would you explain to the Examiner what happens 
in Wilmington during the summer months of June, July 
and August? 

Mr. Colodny: That is beyond the question I asked Mr. 
Church. I asked specific questions which I knew about 
the service and which I had information on du Pont's use 
of it. He testified he didn't know about it and did not 
know what use du Pont made. Consequently, it seems to 
me Mr. Beckman's question is improper. 

Mr. Beckman: I offer to prove by this question that 
in the summer months which Mr. Colodny was referring 
to on cross-examination there are vacations and work 
falls down to a lower level and this is as I believe pro- 
per redirect examination to explain questions he listed 
on cross-examination. 

Examiner Ruhlen: I will sustain the objection. 

Mr. Beckman: I make an offer of proof that if the ob- 
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jection had been overruled this would have been the tes- 
timony of the witness. 

T have no further questions on redirect. 

Examiner Ruheln: Thank you, Mr. Church. 

You may be excused. 

(Witness excused.) 

Examiner Ruhlen: We will take a five-minute re- 
cess. 


(Whereupon a brief recess was taken.) 
=e 
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ALBERT W. GOTCH 


was recalled as a witness and, having been previously 
sworn, was examined and testified further, as follows: 


CROSS-EXAMINATION (resumed) 


By Mr. Beckman: 

Q. Mr. Gotch, yesterday we were investigating the 
basis for your statement in your testimony that rerout- 
ing of the six flights would disrupt Allegheny's aircraft 
routing and I now direct your attention to that same 
area. I now ask you with regard to Flight 821, isn't it a 
fact that this flight is a turnaround at Pittsburgh and 
when it returns to Philadelphia at 2030 it spends the rest 
of the night in Philadelphia? A. Yes, it overnights at 
Philadelphia. 
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Q. Isn't it a fact that Allegheny's Convair is utilized 
only five hours a day? 

Examiner Ruhlen: That is average utilization? 

Mr. Beckman: Yes, sir. 

Mr. Colodny: I request the witness be advised 
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whether we are being asked about scheduled utilization, 
block utilization or flight utilization. 

Mr. Beckman: I will make my question more spe- 
cific. 

By Mr. Beckman: 

Q. Isn'titafact that Allegheny's daily average hours 
flown for revenue aircraft is five hours for the calendar 
year 1962? 

Mr. Colodny: For Convairs or Martins? 

Mr. Beckman: All services. 

The Witness: Total flight utilization according to 
BER-21 was five hours and one minute in 1962. 

By Mr. Beckman: 

Q. Isn't it a fact that is below the local service utili- 
zation average? A. The same exhibit reflects loca! 
service industry daily average five hours and 19 min- 
utes. 

Q. The answer is Yes? A. Obviously, yes. 

Q. Isn't it a fact that Allegheny is today advertising 
charters of its Convair aircraft? 
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A. Yes, it is. 

Q. Directing your attention to Exhibit AL-R-5, am I 
correct this exhibit was prepared on the basis of the 
July 1963 schedules? A. Yes. 

Q. Iam correct, am I not, you reached your conclu- 
sion Washington is a superior gateway to Pittsburgh on 
the assumption that Pittsburgh air travelers had morn- 
ing air service to Washington? A. I am not sure I made 
any specific assumption as to time of day when I made 
this. I was aware of the fact they had a morning service 
at the time. 

Q. Isn't it a fact, Mr. Gotch, there is no morning 
service now available between Wilmington and Washing- 
ton? A. As of today? 

Q. Yes, sir. A. I knew they were withdrawing the 
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morning service. I wasn't sure when it became effec- 
tive. 

Q. Who is they? A. Allegheny. 

Q. Does any other airline provide morning service? 
A. Not to my knowledge. 

Q. Directing your attention to AL-17. I notice you 
donot include any Wilmington- Philadelphia passengers. 
Is this because Allegheny does not regard the Wilming- 
ton- 
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Philadelphia operation as being on Segment 3? A. In 
some earlier presentations that were made by Allegheny 
of certain information, I think Mr. Bean, perhaps others, 
all Newark passengers were assigned to Segment 3, and 
all Philadelphia-Wilmington passengers were assigned 
to Segment 8. I followed that general concept. There 
were a certain number of passengers that moved be- 
tween Wilmington and Philadelphia on Segment 3 flights. 
I think they numbered 85 in the course of a year and the 
value of their transportation was on the order of $500. 
Q. I am grateful for the information you supplied 
but with respect to my question I don't feel you have an- 
swered it. I will put it again, if I may. 

Does Allegheny regard Philadelphia-Wilmington op- 
eration as being on Segment 3? A. I think it's on both. 
Q. Directing your attention to AL-G-21 -- excuse 
me, AL-21. The figure you have for the total Wilming- 
ton and Pittsburgh segment passengers for the year 

ended March 1963 of 1,512 -- A. AL-3? 

Q. AL-21. Do you see that figure? A. 1,000 -- 
what ? 

Q. 1,112. A. Yes. 
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Q. That is an error and should be 1,133, should it 
not? A. I show it on AL-17 as 1,112 also. 

Q. Yes, it’s an error there, too, isn't it? A. It 
could well be an error. I would be glad to check it. I 
will accept your figures subject to check. 

Q. Assuming my figure is correct, your percentage 
of 21.7 per cent would be reduced, would it not? A. 
Yes, it obviously would be reduced some. 

@. Your estimate of Allegheny-Pittsburgh passen- 
gers now moving via Philadelphia would be higher; isn't 
that true? A. Yes, we are talking relatively. I can’t 
believe it would make a substantial difference. 

Q. Directing attention to footnote 4 of AL-21 where 
you have an estimate of 20 per cent for loss or diverted 
to other gateways, would you please explain what you 
mean by that? A. Yes, I think there are Some passen- 
gers who might not go at all or would drive, let's say, 
or take the train. There are other passengers -- these 
are Delaware reservations -- there are other passen- 
gers, for instance, in the southern part of Delaware 
rather than go to Philadelphia would go to Baltimore. 

Q. We will get to other gateways but concentrating 
on this loss, in your judgment what percentage of the 
Wilmington-Pittsburgh Allegheny passengers would be 
lost to 
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air transportation by going to Philadelphia? A. Oh, I 
don't know that I can be specific on that subject. This 
is a judgment estimate of 20 per cent and I gave con- 
sideration to both elements. I considered those that 
might be lost and those that might be diverted. 

Q. Let's look at the passengers that might be di- 
verted. What other gateways are you referring to? A. 
Well, I mentioned one, Baltimore. Perhaps even Wash- 
ington. 
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Q. Is my understanding correct that the people who 
would be likely to be diverted to these gateways are 
those in the southern part of the State? A. I think 
they would be more likely to be the ones. 

Q. Isn't it a fact, relatively speaking, the industrial 
and population condensation is in the northern part of 
the State of Delaware? A. Yes, if the reverse were 
true my figure would be higher than 20 per cent. 

Q. Between lost and diverted, a higher share of 
the 20 per cent you estimate would be lost to air trans- 
portation rather than diverted to other gateways? A. 
No, I didn't say that. I said I think of the two together. 
I have not focused on what might be lost and what might 
be diverted. 

Q. Isn't it a fact Allegheny serves Baltimore? 
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A. Yes. 

Q. Isn't it a fact Allegheny serves Washington? A. 
Yes. 

Q. And wouldn't Allegheny retain at least some of 
this traffic? 

Mr. Colodny: Between Pittsburgh and Philadelphia ? 

Mr. Beckman: Mr. Gotch understands my question. 

The Witness: Well, Allegheny might, although I think 
it would be a very small number since the service be- 
tween Washington and Pittsburgh -- I don't think there 
is any service between Baltimore and Pittsburgh on Al- 
legheny and service between Washington and Pittsburgh 
is limited. 

By Mr. Beckman: 

Q. Directing your attention to AL-T-2, page 3, 
where you state you believe that Allegheny's Wilming- 
ton-Pittsburgh traffic in May and June is higher than 
one-sixth of that year and March of the following year, 
that is your belief, is it not? A. I don't think so, I 
measured it. 


ee (558-560) 
Q. Is there anything special about Allegheny's Pitts- 
burgh traffic in June that would make it any different 
than other cities nearby such as Philadelphia? A. I 
don't know. I didn't examine Philadelphia in a corres- 
ponding manner. 
Q. Mr. Gotch, I direct your attention to your own 
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exhibit AL-T-2, Appendix C. Look at your Note 3, isn't 
it a fact your own analysis of Allegheny's Philadelphia- 
Pittsburgh passengers for the month of May 1963 shows 
this traffic is not higher than one-twelfth of the year? 
A. This is May only. We were talking about the com- 
bination of May and June and this is for May only. 

Q. Isn't it a fact, Mr. Gotch, in June of 1963 Alle- 
gheny's traffic was less than in May? A. Which traf- 
fic? 

Q. Philadelphia-Pittsburgh. This is on AL-14.1 is 
the reference you have, I believe. 

Examiner Ruhlen: What was that reference? 

Mr. Beckman: AL-14.1. : 

The Witness: We seem to be moving back and forth 
between Philadelphia and Pittsburgh traffic and Wil- 
mington-Pittsburgh. 

By Mr. Beckman: 

Q. No, we are not. A. 14.1 is Delaware-Pittsburgh 
traffic. AL-T-2, Appendix C is Philadelphia traffic. 

Q. I don't mean to quarrel, but if you will look at the 
first column in 14.1 and read the heading you will see it 
reads "Total boarded”. That means all Philadelphia- 
Pittsburgh traffic. If you will compare the number for 
May of 5,694, the number for June compared with this, 
you will 
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find less traffic in June than for May. A. Yes, that is 
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traffic in one direction. I may have some figures on 
traffic in both directions. 

Q. Yes, you may. A. According to some figures that 
I have in May there were 12,020 passengers on board 
Allegheny's Pittsburgh-Philadelphia non-stop services. 
In June there were 12,709 in both directions. 

Q. In view of the totals do you consider the differ- 
ence between June and May a significantly higher figure 
for the latter months or former months as I posed the 
question? A. It is not significantly higher. I am not 
sure that on this service we can consider May and June 
too representative of a normal year, because that is 
when the impact of TWA’s jets were being felt. I think 
it tended to depress June abnormally. Now that situa- 
tion doesn't prevail with respect to Wilmington-Pitts- 
burgh travel. 

Q. Is it your testimony now -- I want it very clearly 
understood that it is improper and incorrect to rely on 
May and June 1963 Philadelphia-Pittsburgh for the pur- 


pose of annualizing and determining the annual rate. A. 
I think June particularly because that is when the pri- 
mary impact was felt. 

Q. What about May? 
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A. There was some impact in May. 

Q. I direct your attention to your own Appendix C of 
AL-T-2. A. Yes. 

Q. Isn't it true you annualized on the basis of May 
1963, one month? A. Yes, that is true. 

Q. Isn't it true your annualization factor was 1.755 
per cent which was less than one-twelfth of a year? A. 
Yes, that is also true. 

Q. Let's go to AL-T-2, page 3, the end of your first 
full paragraph. Is it your view that Wilmington-Pitts- 
burgh traffic experiences the same seasonality swing 
as the rest of the domestic airline industry? A. Well, 
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to the extent that there are generally higher levels in the 
summer and generally lower levels in winter, it is my 
belief that it would behave according to that pattern. 

Q. Does it probably also experience growth similar 
to the rest of the airline industry? A. No. 

Q. And is the basis for that answer the reporter traf- 
fic? A. No. 

Q. You did not rely on the reported traffic to 
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determine whether or not Wilmington growth had an ef- 
fect on that. A. I didn't say that. I answered your ques- 
tion No. I will elaborate on that if you would like to have 
me do so. 

Q. I don't want elaboration. I just want to under- 
stand your note. A. Allright, my answer to your ques- 
tion is No. 

Q. Isn't it true only a fraction of the actual Wilming- 
ton-Pittsburgh traffic has been reported? A. I don't 
know what the average or actual Wilmington-Pittsburgh 
traffic is, so I don't know whether it is a fraction, a 
large part or a small part. 

Q. Is it your testimony you don't know whether the 
effect of the Philadelphia Airport has a large draw on 
Wilmington's air travel or a small draw or a tiny draw 
or perhaps no draw? A. Well, we have some figures on 
telephone reservations for May and June which are an 
indication of at least requests for travel from the Del- 
aware area to Pittsburgh. They indicate that travel dur- 
ing those two months was on the general order of three 
times the reported O&D travel during the year ending 
March 1963, that is the two months that were annualized. 

This is my estimate but I actually have no precise 
facts on what the Wilmington-Pittsburgh traffic is. 
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Q. Isn't it true nobody does? A. So far as I know, 
yes, nobody does. 

Q. The judgments and conclusions which you as an 
expert can make must be based on other factors such as 
population and economic growth, isn't that true? A. 

No, I don't think that is necessarily true. The judgment 
on which I based my estimates were the reported figures. 
My only comment is that that isn't an actual figure. I 
think you referred earlier to the actual traffic. This is 
my best estimate of what the traffic is. 

Q. In reaching your best estimate of what the traffic 
is, did you ignore the substantial population growth which 
the Wilmington area is experiencing? A. Well, I wasn't 
making long range forecasts. It seems to me whatever 
the population is it was substantial when these figures 
were developed andthis estimate in effect projects tothe 
year ending next March, which is not too many months 
away and is a current estimate. I don't see what the 
continuing growth of Wilmington has to do with it, it 
wouldn't change this estimate. 

Q. I don’t mean to argue, but isn't it true population 
and economic growth generally point to increased air 
traffic? A. Yes, if I were making a forecast for 1965 
or 1966 I would take that into consideration. 
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Q. Is it your opinion air traffic has an upswing dur- 
ing the months of June, July and August? A. I think -- 
you mean total traffic generally to all points? A. Iam 
trying to understand your testimony on page 3 where you 
talk about the Wilmington-Pittsburgh traffic experience 
being supported by a seasonal swing from winter lows to 
summer highs. I am asking if you mean Wilmington- 
Pittsburgh traffic has an upswing during the months of 
May, June, July and August? A. Well, the indicated 
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level for those months at least with respect to May and 
June, would suggest that, yes. 

Q. Is June traffic generally higher than May? A. 
Normally it would be, yes. 

Q. We touched on this just 2 moment collaterally, I 
would now like to direct your attention specifically to 
AL-21 and ask your opinion on why Allegheny's Phila- 
delphia-Pittsburgh traffic reporting reservations from 
Delaware dropped 25 per cent between May and June? 
A. I don't know. 

Q. Could it be because 25 per cent more passengers 
used Allegheny's no reservation service in June? A. I 
don't know. 

Q. It could be, couldn't it? A. It could be 101 
things. 
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Mr. Colodny: Is this going to contribute anything to 
the record? 

Examiner Ruhlen: I don't think so. I think it's purely 
argument, Mr. Beckman. 

By Mr. Beckman: 

Q. Directing your attention to Note 3 of AL-21, isn't 
it a fact that Allegheny's experience is that Philadelphia 
no reservation passengers are one-third of the total 
passengers? A. In 1962 it was 32 per cent. 

Q. Is that approximately a third in your analysis? 

A. Yes. 

Q. From how wide an area does Allegheny draw traf- 
fic to its Philadelphia-Pittsburgh service? A. I don't 
know. 

Q. So when you talk about a traffic situation or traf- 
fic siphoning effect in Exhibit AL-T-2, page 2, you don't 
know just how far or how extensive this effect is, is that 
correct? A. No, I don't know what the total reservoir 
area, or watershed area, passenger shed for Philadel- 
phia for Allegheny. We know from prior experience 
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there are quite a number of Trenton passengers who 
use Philadelphia. We know quite a sizable number of 
Wilmington passengers use Philadelphia. What the outer 
limits of the geographic 
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area are, I don't know. 

Q. I see now how you interpreted my question. Ap- 
parently you do have information to support -- Let me 
ask you this. Have you made any study or did you have 
any facts which determine, from where one can deter- 
mine the use of no reservation service by Allegheny be- 
tween Philadelphia and Pittsburgh in terms of origna- 
tion of the air traveler? A. Is that the end of the ques- 
tion? 

Q. Yes, sir. A. No, I have no facts. I have a judg- 
ment and my judgment is that the farther removed from 
the Philadelphia Airport the passenger's local orign is, 
the less likely he would be to use the no-reservation 
service. 

Q. Is it your view that air travelers from South Phila- 
delphia are the prime users of no-reservation service 
between Philadelphia and Pittsburgh? A. I would think 
that Philadelphia, close-in Philadelphia residents are 
the prime users. I think the farther away you get the 
more inclined you would be to make a reservation and 
assure your space. 

Q. When you say Philadelphia travelers, do you in- 
clude the people within the Philadelphia City Limits? 
A. Well, not necessarily. I think you would have to 
consider the travel time involved. I think that is the 
more 
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important consideration. The travel time involvedfrom 
the point of local origin to the airport even within the 
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City Limits, some part of the City of Philadelphia, could 
take an hour and a half under certain conditions. 

Examiner Ruhlen: We will take a five-minute re- 
cess. 

(Brief recess.) 

Examiner Ruhlen: Come to order, please. 

By Mr. Beckman: 

Q. Mr. Gotch, isn't it a fact that an air traveler who 
incurs a surface transportation cost of $4 or more to 
reach the Philadelphia Airport has an economic incen- 
tive to take the non-reservation service to Pittsburgh? 

Examiner Ruhlen: That is argumentative. You don't 
need that. 

By Mr. Beckman: 

Q. Directing your attention to AL-R-2, the 7.6 daily 
Wilmington-Pittsburgh travelers, is your computation 
of the total Wilmington-Pittsburgh traveler in each di- 
rection by all carriers? A. Yes. Well, it's actually by 
Allegheny and TWA. 

Q. You then adopted Mr. Bates’ estimate of 50 per 
cent retention at Greater Wilmington Airport with six 
daily non-stop Wilmington-Pittsburgh flights? A. Yes. 

Q. This left the balance of the passengers to use 
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Allegheny's service? A. Yes. 

Q. On the next line the 2.2 passengers developed 
ratio is for Allegheny interline connecting traffic in 
1962? A. Yes. 

Q. The ratio of 29.3 per cent of Allegheny local 
O&D, Allegheny's 1962 Wilmington-Pittsburgh inter- 
line connecting traffic was one round trip a day, isn't 
that true? A. Yes. 

Q. Isn't it true that generally travelers from the 
Wilmington area to points west of Pittsburgh would 
prefer to start at a reasonable morning hour rather 
than 9 or 10 at night? 
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Mr. Colodny: May I have that read back? 

Examiner Ruhlen: Read the question, Miss Reporter. 

(The reporter read the pending question.) 

The Witness: No, I don't know. I think it would de- 
pend upon the arrival at destination requirements of the 
individual traveler. 

By Mr. Beckman: 

Q. Isn't it true or isn't it your opinion that develop- 
ment of connecting traffic requires reliable arrivals 
at the connecting points? A. It's sufficiently reliable 
to make the plane connection. 
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Q. Do you consider an arrival more than 30 minutes 
late a reliable arrival? A. It could become worrisome 
if your planned connecting time is close to that. 

Q. What is the planned time at Pittsburgh? A. The 
legal time is 30 minutes. 

Q. Isn't it a fact the material on which you relied in 
developing the ratio for every two flights operated on 
schedule, one flight was more than 30 minutes late? A. 
Well, you have an exhibit on that and I presume it is cor 
rect. However, generally speaking Allegheny has 2 
pretty good record. Ithink that for the recent 12 months’ 
period, it may have been 1962, I am not sure, I saw the 
figure of about 68 per cent of all Allegheny's flights 
were either on time or within 15 minutes of being on 
time which is a pretty good performance, I think. 

Q. Isn't it true that during 1962 the period on which 
you relied to obtain the Wilmington passengers traveling 
to points west of Pittsburgh Allegheny's advertising in 
Wilmington did not mention the availability and possibil- 
ity of using Allegheny between Wilmington and Pitts- 
burgh for connections beyond? A. I don't know the 
complete facts on that. 

Q. Is my understanding correct that you submitted 
an exhibit developed on the basis of ratio in which you 
did not 
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investigate whether the Wilmington air travelers were 
informed that interline connecting service via Pittsburgh 
was available? 

Mr. Colodny: That is just sheer argument of the 
worst kind. 

Examiner Ruhlen: I will sustain the objection. 

By Mr. Beckman: 

Q. You took 2.2 and computed Allegheny's round trip 
service to Pittsburgh and discounted two-thirds, didn't 
you? A. Well, I adopted Mr. Bates’ assumption that 
about one-third of the potential traffic would ride Alle- 
gheny's service. 

Q. Do I correctly understand your view to be in 
adopting this particular technique that Allegheny would 
develop with six daily non-stop Wilmington-Pittsburgh 
flights one-third of the interline connecting traffic 
which it developed with two multi-stop Wilmington- 
Pittsburgh flights in 1962? A. AsI say, I adopted Mr. 
Bates' judgment. They might do better at approximately 
29 per cent or 30 per cent, let's say. The figure would 
have been 1.1 rather than .07. This could be that much 
different, I may agree there would be four-tenths of a 
passenger more. 

Q. Isn't it true that Mr. Bates applied the 33 per 
cent to the total Wilmington-Pittsburgh and beyond traf- 
fic 
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developed by all carriers or by Allegheny and TWA? 

A. It wasn't entirely clear to me what Mr. Bates in- 

cluded. As I recall it was simply a measure of the pas- 

sengers by destination who geographically were west of 

Pittsburgh without consideration of how they got there. 
Q. You may not be clear on what Mr. Bates did, but 

let's establish this. You applied the 33 per cent only to 
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the traffic developed by Allegheny's single daily round 
trip to Pittsburgh, isn't that true? A. Yes,and as I 
say that may be understated. I think it might be well 
to concede it could be as high as 50 per cent just as the 
local O&D figure is. 

Q. Directing your attention to Exhibit AL-R-6, you 
show here the average revenue passenger load in the 
fiscal year 1963. Do you have the revenue passenger 
load on these non-stop Wilmington-Pittsburgh -- I mean 
Philadelphia-Pittsburgh flights by month? A. No, I 
have not. I have the month of May and the month of 
June. 

Q. Can you supply them for the record? 

Mr. Colodny: Mr. Examiner, I don't see what rele- 
vance the request has. 

Mr. Beckman: I will make an offer on the relevance, 
sir. The revenue passenger load shown here in this ex- 
hibit for the fiscal year I submit obscures the fact that 
during 
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the year the lows dropped considerably and this is a 
matter which bears on the feasibility of the plan of 
dropping these flights into Wilmington. 

Mr. Colodny: Mr. Examiner, the exhibit to which 
this is a rebuttal exhibit is tenuous at best, one to which 
Allegheny is going to object as far as we are concerned 
if the loads were zero between Philadelphia and Pitts- 
burgh, it’s irrelevant to this case. 

Mr. Gotch has supplied an exhibit which shows a full 
12 months’ period instead of one month which was the 
original exhibit ILG-306 data. 

Mr. Beckman: I respectfully submit that the year 
could only have been, I would think, could have been 
compiled by adding the parts and so the parts must be 
readily available. I think it is important to an under- 
standing of the weight to be accorded to AL-R-6 to have 
the figures by months. 
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Examiner Ruhlen: Which figures do you want? 

Mr. Beckman: Allegheny's Philadelphia-Pittsburgh 
non-stop revenue passenger load by months for the fiscal 
year ending 1963. 

Examiner Ruhlen: For what purpose? 

Mr. Beckman: For the purpose of seeing whether 
24.2 which Allegheny proudly points to as being higher 
than its system load factor is higher than the air carrier 
industry and is the figure which applies now at the end 
of the fiscal 
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year, but rather as we suspect is built largely of the 
loads it had a year ago while the loads are way down 
today. 

Mr.Colodny: Supposing they are, so what? 

Examiner Ruhlen: Mr. Beckman, what is the rele- 
vance of 306? 

Mr. Beckman: The relevance of that is to show, sir 
-- you are asking me the relevance of ILG-306? 

Examiner Ruhlen: That is correct. 

Mr. Beckman: It bears on several issues in this 
case. One, it tends to prove that the Segment 3 service 
which is now overflying Wilmington is being operated at 
load factors which are below reasonable measures. 
Here the Allegheny system and local air carrier indus- 
try is below the reasonable measures, therefore, it 
would provide a sounder and more economic pattern for 
Allegheny to stop some of these flights at Wilmington. 

Secondly, it tends to show that there isadequate room 
upon these aircraft which are currently overflying Wil- 
mington between Philadelphia and Pittsburgh to accom- 
modate Wilmington traffic. Those are two important is- 
sues in the case and this is a probative exhibit on both. 

Examiner Ruhlen: Mr. Colodny when he made a mo- 
tion to strike this exhibit before the hearing was denied 
that motion. The only reason I refused to strike was 
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the grounds that I feel the load factor shown or loads 
shown is evidence 


[574] 


as to the ability to carry the Wilmington passengers on 
these flights. If it is decided to do that, that would be 
the only reason. I think it is relevant on that issue and 
that is the only issue I can see relevance to it. On that 
basis, I see no reason for having the witness supply the 
information you request. 

Mr. Colodny: Furthermore, we will stipulate if these 
Philadelphia-Pittsburgh flights were to stop at Wilming- 
ton there would be all kinds of space on the airplane. 

Examiner Ruhlen: All right, then there is no reason 
to request the submission of the information. 

By Mr. Beckman: 

Q. You estimated the break-even load on Philadel- 
phia-Pittsburgh non-stop service. 

Mr. Colodny: What was that question? 

Examiner Ruhlen: Read the question, Miss Reporter. 

(The reporter read the pending question.) 

Mr. Colodny: Objection. 

Examiner Ruhlen: Sustained. 

By Mr. Beckman: 

Q. Directing your attention to Exhibit AL-T-2, Ap- 
pendix A, page 2, Note 6, what is the source of these 
mileages? A. Well, actually in computing it I backed 
into it in this manner. The airport to airport mileage 
between Philadelphia Airport and Pittsburgh Airport is 
a known 267 
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miles. I think both Wilmington and the Bureau and I 
agree that circuity is approximately eight miles which 
would then make it 275. We also know the known dis- 
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tance between Philadelphia and Wilmington is 25 miles, 
so by subtraction I got the difference. 

Q. Now, according to AL-T-2, page 4, the title of 
Appendix A, am I correct in understanding that this 
demonstration is intended to be an estimate of the 
break-even need required to operate six daily Phila- 
delphia-Wilmington-Pittsburgh flights? A. Appendix 
A? 

Q. Yes, sir. A. Well, it's an estimate of the six 
flights that were designated by Wilmington as the flights 
of its choice. 

Q. Now, in Exhibit ILG-301 to which this demon- 
stration of yours purports to be a rebuttal, Mr. Bates 
did not attempt to estimate the loss suffered by Alle- 
gheny on these six flights, did he? A. No, not as 
flights as a whole from the point of origination to point 
of termination. 

Q. Directing your attention to ILG-304, Mr. Bates 
did make an estimate from flights of origination to 
destination in this exhibit, didn't he? 

Mr. Colodny: Is that Exhibit 304? 

Mr. Beckman: Yes, we had an argument about this. 
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Mr. Colodny: May I finish before you interrupt ? 

Mr. Beckman: He is going to coach the witness. 

Examiner Ruhlen: Mr. Beckman, let's see what Mr. 
Colodny has to say. 

Mr. Beckman: Yes,sir. 

Mr. Colodny: I thought this exhibit was ruled out of 
this proceeding once. 

Examiner Ruhlen: No, it is not. 

Mr. Colodny: This Exhibit 304? 

Examiner Ruhlen: Yes. I said if it was offered. 

Mr. Beckman: However, you said if I could demon- 
strate on cross-examination that it was admissible, you 
would review your ruling. 
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Examiner Ruhlen: That is correct. 

Mr. Beckman: May I have the question read? 

Examiner Ruhlen: Readthe question, Miss Reporter. 

(The reporter read the pending question.) 

The Witness: Yes, he did, but not via Wilmington. 

By Mr. Beckman: 

Q. And your Appendix A of AL-T-2 is in reference 
to ILG-304 and ILG-301, isn't that true? A. No, I don't 
think that is true because Mr. Bates has the total volume 
of traffic carried on these flights between Pittsburgh and 
Philadelphia on 304 which would affect revenues and he 
has a different volume, namely, just the 
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Wilmington passengers on 301. Certainly I don't believe 
that you could simply combine those revenues and come 
up with a result that compares with my Appendix A. 

Q. The reason is because you believe there would be 
a loss of traffic on the Philadelphia-Pittsburgh flights 
by the stop? A. Yes. 

Q. Putting that aside, which is a matter of disagree- 
ment between the two expert witnesses, in terms of the 
demonstration of the operating and economic effects on 
Allegheny of operating the Philadelphia-Pittsburgh 
flights via Wilmington, isn't ittrue that Mr. Bates' dem- 
onstration in Exhibit 304 shows the Philadelphia-Pitts- 
burgh origin-termination operating effectsand301 shows 
the added effect of the stop at Wilmington? A. We 
agree on that. 

Q. Isn't it true your Appendix A combines these two 
demonstrations in one economic analysis? A. It does 
not combine these two demonstrations, it is a different 
kind of demonstration. It has a completely new traffic 
estimate in it. 

Q. Ll appreciate it has a new traffic estimate because 
you think there will be a loss, but I ask you to put it 
aside for the purpose of this question. People can dif- 
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fer on the traffic and I know the numbers are different. 
Iam 
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talking in terms of analysis and concept. Mr.Gotch, 
isn't it true your Appendix A shows -- Is your computa- 
tion on the results of an operation which Mr. Bates sets 
forth in two separate exhibits, 304 and 301? A. I don't 
think they are at all comparable. Let's look at plane 
miles flown, for example. 

Q. Let's let it go. I think it's going into argument 
and I don't want to burden the record with that. 

Looking at your Appendix A to Al-T-2, this esti- 
mate, does it not, shows the operating results of six 
daily Philadelphia-Pittsburgh flights via Wilmington? 
A. Yes. 

Q. Will you tell the Examiner why you charge Wil- 
mington with the cost of 12 flights when you use the rev- 
enues expected from only six flights? A. I haven't 
charged Wilmington with 12 flights. 

Q. Directing your attention to Appendix A of AL-T- 
2, page 12, Footnote 1, will you read that and give me 
your answer? A. Well, there are -- Footnote 1 relates 
to departures. There is a departure from Philadelphia 
and a departure from Wilmington on six flights or in the 
reverse direction a departure from Pittsburgh and a 
departure from Wilmington. I think that adds up to 12. 

Examiner Ruhlen: If you check down to miles flown, 
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Mr. Beckman, I was worried about that and checked on 
it. It seems to me miles flown 566,000-plus represents 
three round trips rather than six round trips. 

Mr. Beckman: That satisfies my point on that, Mr. 
Examiner. 


(579-580) as 


That completes my cross-examination, sir. 
Examiner Ruhlen: Is there any redirect, Mr. 
Colodny ? 


REDIRECT EXAMINATION 


By Mr. Colodny: 

Q. Mr. Gotch, in connection with Mr. Beckman's 
questions to you in connection with AL-21 and number 
112, have you had an opportunity to check the accuracy 
of that? A. No, I have not. 

Mr. Colodny: If Mr. Gotch may check that before he 
leaves the hearing, we will make a correction if neces- 
sary or verify the correctness of the existing figure. 

Examiner Ruhlen: You may do So. 

By Mr. Colodny: 

Q. In connection with cross-examination by Mr. 
Beckman yesterday on the effect of routing a Philadel- 
phia-Pittsburgh non-stop service via Wilmington on six 
trips, he asked you a long series of questions about spe- 
cific flights and he was referring to routing charts and 
so on. Have you examined or determined Allegheny's 
scheduling policy in terms of hour of departure from 
Philadelphia -Pittsburgh 


[580] 


flights in both directions? A. Well, the policy is gen- 
erally to try to schedule on the hour. Where you have a 
commuter service that type of scheduling is desirable 
as the times are easily remembered by the traveling 
public. It is the kind of thing Eastern also uses on shut- 
tle flights. Any departure from that can be disruptive. 

Q. Isn't it true every single one of Allegheny's cur- 
rent flights between Philadelphia-Pittsburgh operates on 
the hourly departure? A. Ihave a September 15 sched- 
ule or guide here. The current schedule, I guess, might 
be somewhat different. 

Q. I can show you the October 1, 1963 Allegheny 
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timetable and you might check that for information. A. 
To Philadelphia from Pittsburgh departures are all on 
rounded hours. To Pittsburgh from Philadelphia the 


same is true. 
~“* x 
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Examiner Ruhlen: On the record. 

Mr. Colodny in an off-the-record discussion talked 
about whether AL-14.1 was incorrect and should be cor- 
rected. Will you state what you stated off the record? 

Mr. Colodny: Yes, sir. 

Exhibit AL-14.1 should have a footnote reading, ''Pas- 
sengers to Pittsburgh boarding at Philadelphia on Alle- 
gheny."" 

By Mr. Colodny: 
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Q. Mr. Gotch, do you have anything to add? A. I 
don't think it shows boarding there, it simply shows 
reservations from Delaware. 

Mr. Colodny: I checked and found these are actual 
boardings in terms of the data. They include no no- 


shows. 
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Examiner Ruhlen: On the record. 

During the discussion off the record, it was suggest- 
ed by the Examiner and agreed to by Colodny, that Mr. 
Gotch would go through Appendix A of AL-T-2 and tell 
us how that exhibit could be revised to give the financial 
effect on Allegheny of dropping three round-trips a day 
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between -- that are now operating between Philadelphia 
and Pittsburgh and to Wilmington. 

Mr. Beckman: May I also renew my request that you 
receive our exhibits ILG-304 which does exactly this, it 
gives Wilmington's estimate of the cost to Allegheny for 
operating these six flights before dropping into Wilming- 
ton and ILG-301 shows the difference by dropping into 
Wilmington. 

Examiner Ruhlen: I can see that might be rebuttal to 
Appendix A of AL-T-2 but on the grounds it is a sub- 
stantially different basis at the present time, and Iam 
not inclined to receive it. We will wait to hear what 
Mr. Gotch submits and we may receive it at that time. 
But at the present time I don't think I will. 
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was called as a witness and, after being first duly sworn, 
was examined and testified as follows: 


DIRECT EXAMINATION 
By Mr. Beckman: 
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Q. I would like to ask you about two other points that 
have come up in this proceeding of which I think you 
have some knowledge to add to the record. Have you 
heard about a proposal to build a highway that would 
extend from Wilmington to Philadelphia? A. Yes, I 
have. 

Mr. Colodny: Mr.Examiner, I am going to object. It 
seems to me this gets into the sort of thing you objected 
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to violently such as Mr. McCracken testifying on lim- 
ousine service. 

Examiner Ruhlen: I am going to hear what the wit- 
ness has to say. This question was brought up yester- 
day. You were instructed you could bring in some in- 
formation along these lines and request that official no- 
tice be taken. I said I would, under those circumstances, 
take official notice and I think we have a witness who 
could give us some direct information. I will listen to 
it. 

The Witness: The first information I heard about 
this proposed highway dates from a time when I was 
still in college which was about 13 or 14 years ago when 
the original route was proposed. 

At that time, I was working for a news department of 
a 
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television station and I was fairly well-informed of the 
proceedings of the State Highway Department. The only 
other factual material I know of regarding this highway 
is that portions of it are currently under construction 
consisting of the main exist and entrances being built on 
property immediately adjacent to the Greater Wilming- 
ton Airport and proceeding northward from there to 
ground already acquired and cleared by the Highway De- 
partment into the city of Wilmington and its northern 
suburbs. 

By Mr. Beckman: 

Q. As far as a proposal to build a highway through 
to Philadelphia, what is the status of that? A. I have no 
knowledge of any plans as far as detailed routing of this 
highway beyond the borders of the State of Delaware. 

Q. Has any money been appropriated? A. In the 
State of Delaware, I'm sorry, I don't understand. 

Q. Has money been appropriated to extend this high- 
way to Philadelphia? A. I do not know of any. 
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Q. One other point I would like to ask you about, is 
the matter of the activity of your company and, to the 
extent you know, the activity of other companies in the 
Wilmington area during the summer months, of June, 
July and August. 
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A. Well, our company is relatively far and it is more 
or less traditional for the summer months to be utilized 
by our employees for their vacations. To a large ex- 
tent our division's activities are considerably slowed 
down during these months, both in the fact that our own 
employees are oftentimes on vacation and from the fact 
that a good many of our component suppliers not only 
have summer vacations scheduled but in some instances 
completely close their manufacturing operations fortwo 
weeks or 2 month during the summer which means we 
are operating on reduced personnel ourselves and also 
delayed in receiving components and incoming shipments 
for work during those months. 

Q. Does general activity slow down during the sum- 
mer months inthe Wilmington area? A. I would believe 
among companies in our size category this wouldbe true, 
yes, sir. 

Q. In the Pittsburgh area and the industrial area be- 
yond it, to the extent of your knowledge, does activity 
slow down during the summer months? A. We have in 
the past dealt extensively with a supplier of materials 
operating in the Pittsburgh area, a company about our 
own size and this was true of them. They were one of 
the ones that closed completely. 

Mr. Beckman: I request Exhibit ILG-E be received 
in evidence. 
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Examiner Ruhlen: Are there any objections? 

(No response.) 

Examiner Ruhlen: Hearing none, it is received in 
evidence. 

(Exhibit ILG-E for identification, was received in 
evidence.) 

Mr. Beckman: That completes direct examination. 

Examiner Ruhlen: Cross-examination for the Bu- 
reau of Economic Relations, Mr. Howard? 


CROSS-EXAMINATION 


By Mr. Howard: 

Q. With respect to your comments about the pro- 
posed highway, I think that it first came to your atten- 
tion 13 or 14 years ago? A. That is correct. 

Q. Do you know what identification it had? A. I be- 
lieve it was proposed by the State Highway Department 
of Delaware and I am not aware of the Federal connec- 
tion except by the usual cooperation of the Federal gov- 
ernment in the planning of major highways. 

Q. When you first became aware of this highway had 
the Government's Federal Highway Program gone into 
effect? A. The Federal Highway Program, if I under- 
stand correctly, you mean the Interstate Freeway -- 

Q. This is the program where the Federal Govern- 
ment will pay 90 per cent of the cost? 
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A. I don't know. 

Q. Do you know what has been proposed today by the 
Federal Government? A. Yes, State Highway 95. 

Q. Do you know where that extends? A. From the 
main interchange at Farnhurst, adjacent to the Wilming- 
ton Airport, northward roughly between the blocks 
bounded by Adams and Jacksons Streets-through the city 
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at Brandywine Park. It extends to the West following the 
Baltimore & Ohio right-of-way as far north as the vicin- 
ity of Claymont, just north, I believe it joins another 
proposed route along the river and goes north from 
there to Pennsylvania. 

Q. Do you know how far Route 95 extends down the 
east coast either completed or proposed? A. No. 

Q. Do you know if the State of Delaware has nego- 
tiated with the Federal Government on the ratio of 9 to 
1 under the Federal Highway Plan? A. No, I don't 
know. 

Examiner Ruhlen: Do you know how far north Inter- 
state 95 is proposed to go when it is completed? 

The Witness: I presume through Philadelphia and 
further north. I don't know the exact routing along that 
area beyond that generalization. 
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By Mr. Howard: 

Q. Have you ever seen the proposed $40 billion Fed- 
eral-Interstate Highway System which includes 95? A. 
I have seen a proposed nationwide map. 

Q. Do you know the extent of the proposed 95? A. 

I do not because I didn't study the thing in detail. I was 
particularly interested in the immediate local routing 
and the only other data I took was the fact that the num- 
bering was reversed from the present highway system, 
low on the West Coast and high on the East Coast. 

Q. Do you know whether or not Interstate 95 was un- 
der construction in Virginia? A. I don't. 

Q. Do you know if Interstate 95 is under construc- 
tion in the State of Maryland? A. No, sir, I do not. 

Q. Mr. Walsh, turning to your written testimony, 
you state that your plant is approximately 15 minutes 
from Wilmington's airport and that your home is 20 to 
30 minutes from the Greater Wilmington Airport. A. 
Yes, sir. 

Q. In computing the time, does this include any nec- 
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essary checkin time at Allegheny's counter at Wilming- 
ton's airport? A. I would say in both cases, I would 
add an additional 
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five minutes for checkin at the Wilmington Airport. 

Q. Do you know what the checkin time is that is re- 
quired by Allegheny at the Wilmington airport? A. No. 

Q. I would assume from your previous answer that 
your travel time from home or plant to Philadelphia 
does not include check-in time at the Philadelphia Air- 
port? A. That is correct. 

Q. You would again allow only five minutes? A. 
No, because of the passenger volume, I would allow at 
least 15 minutes. 

Q. You mention in your prepared statement there is 
considerable travel by your company to Dayton, Ohio. 
Could you explain for the record how you or your com- 
pany personnel presently travel to Dayton, Ohio? A. I 
believe at present it's via the airport at Philadelphia to 
Pittsburgh with a change for Dayton. At the time con- 
venient service was available from Wilmington to Pitts- 
burgh, I made all my trips through Wilmington. 

Q. I think you said you believe all were made from 
Philadelphia to Pittsburgh? A. Yes, sir. 

@. Haven't you personally made the trip recently? 
A. Yes, sir. 

Q. How did you go? 
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A. As I described. 

Q. How long a connection time or how long a wait 
did you have at Pittsburgh for a connection? A. If my 
memory serves me correctly, I did not wait more than 
a half hour for connections, at Pittsburgh, although 
there were some instances when the arrival time was 
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late and I missed the connection and at which time I 
had to wait for the next convenient time. 

Q. What was your total elapsed travel time from 
your home in Wilmington to your destination in Dayton? 
A. Normally, traveling through Philadelphia about 6:30 
in the morning, I would arrive at my destination in Day- 
ton at about 10 o'clock. 

Q. In cther words, total elapsed travel time was 3- 
1/2 hours? A. Yes. 

Q. Have you bothered to investigate what your total 
elapsed time would be if you could leave from Wilming- 
ton to Dayton? A. On the assumption I could make 
equivalent flights in the morning, approximately the 
same departure time, I would be able to save myself at 
least an hour on that end of the trip by going to the 
Greater Wilmington Airport. 

Q. How many daily trips to Pittsburgh are provided 
from Philadelphia ? 
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A. I don't believe I know the exact number. 

Q. Have you ever bothered to inquire in making a 
connection at Pittsburgh, what flights were available at 
Philadelphia to you so you could make a convenient con- 
nection at Pittsburgh? A. No, sir, I have not. 

Q. You just assumed that givena set of circumstances 
you could do as well or better if service were put in at 
Wilmington? A. When I am traveling to Dayton my nor- 
mal procedure is to instruct the arrival time to my sec- 
retary that I would like to arrive and fly from Greater 
Wilmington Airport if there is a connection. 

Q. If there were X flights and Y flights and none of 
the Y flights suited your purpose, you would still go to 
Philadelphia? A. If it were necessary for me to arrive 
at Dayton at a certain time, I would be forced to. 

Q. Do you normally drive your own vehicle to Phila- 
delphia? A. I would say I have driven my own vehicle 
and ridden the limousine on an equal basis. 
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Q. When you drive your own car is it driven back by 
your wife? A. Yes. 
Q. Do you consider that inconvenient? 
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A. Yes. 

Q. Are you a two-car family? A. No. 

Q. On page two of your testimony you state that it is 
your opinion that Pittsburgh as a connecting point west 
is preferable to Philadelphia and Washington, when you 
say connecting you refer to Philadelphia, you do not 
mean an air connecting point, do you? A. No, sir. 

Q. You also state on that same page Pittsburgh is a 
preferable intermediate stop for the Wilmington air 
travelers, preferable to what? A. Preferable to the 
alternative air stop which would be Washington, D.C., I 
believe. 

Q. You aren't referring to Philadelphia? A. I never 
considered it practical to stop in Philadelphia, no, sir. 

Q. If you drive, is there anything about Pittsburgh's 
airport that is anyway an improvement over Philadel- 
phia's? A. Yes, sir. I believe it's a more comfortable 
airport to wait in than Philadelphia's, especially if you 
miss a flight and have a long wait, the passenger ac- 
commodations are more convenient. There is evena 
theater if you have to wait a number of hours and very 
nice restaurants. 

Mr. Howard: I am completely unfamiliar with the 
cargo area of this and as informer cases, I will refer 
this to Mr. Colodny? 
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Examiner Ruhlen: Cross-examination for Allegheny, 
Mr. Colodny ? 

By Mr. Colodny: 

Q. Mr. Walsh, do I understand that your last trip to 
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Dayton, you arrived in Dayton about 10 o'clock? A. 
Yes, sir. 

Q. You went via connection at Pittsburgh? A. Yes, 
sir. 

Q. Do you recall when you made that trip? A. No, 
sir. I don't. 

Q. Was it recently, or how long ago? A. Within the 
past six months. 

Q. And how frequently do you fly to Dayton? A. At 
present not very frequently. A year ago I was flying to 
Dayton several times a month. 

Q. Is that because you had a specific contract with 
somebody in Dayton at that time? A. No, sir. Because 
of my specific responsibility, they required me to be at 
certain meetings in Dayton during that time. I do not 
travel regularly on sales trips, whereas our Sales De- 
partment does. 

Q. Are you aware there is a one-stop Constellation 
flight from Philadelphia to Dayton leaving at 9:30 a.m. 
and arriving in Dayton at 11:35 a.m.? A. Yes, sir. 
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Q. Are you aware the first flight out of Wilmington 
leaves at 7:35 and arrives at 9a.m.? A. No. 

Q. In other words, the current flight that leaves 
from Philadelphia is the current flight you get to go to 
Dayton? Where do you live in Wilmington? You state 
in your testimony you live north of Wilmington? A. 
That is correct. 

Q. Could you pinpoint that for me? A, I live in the 
development known as Green Acres, which is approxi- 
mately two to two and a half miles south of the Delaware 
State Line and approximately a mile west of Route 13. 

Q. You live near Claymont? A. I am closer toWil- 
mington than Claymont, sir. 

Q. Did you say to the left or west of Route 13? A. 
That is correct, over Silver Side Road. 
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Q. Between Yeale Road and Route 13? A. That is 
correct. 

Q. DoI understand your testimony that from your 
home you allow an hour and a half to get to the Phila- 
delphia International Airport? A. Yes, sir. 

Q. This is your experience? A. Yes, sir, this time 
to the Philadelphia Airport is very much influenced by 
the condition of local traffic and time 
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of day. 

Q. Did you ever use the limousine service from your 
home to the Philadelphia Airport? A. Yes, I have. 

Q. The limousine will pick you up at your home and 
take you to the airport without coming back into Wilming- 
ton? A. That is correct. 

Q. Does the limousine operator take an hour anda 
half to get from your home to the Philadelphia airport ? 
A. The last time I rode the limousine to and from the 
Philadelphia airport the limousine operator traveled at 
a speed of 60 miles an hour over the streets of Chester. 
I was traveling with other people of my company and we 
were all sufficiently shaken that we made our minds up 
to use the limousine service sparingly thereafter. 

Q. Is that the only time you used the limousine from 
your home to the airport? A. No, on three other occa- 
sions. IJ recall one in particular. I was making a flight 
from Philadelphia to Chicago which left at approximately 
8:05. 

Examiner Ruhlen: Was that in the morning or even- 
ing? 
The Witness: That was in the morning, sir, in both 
instances. I specifically requested that I be gotten there 
on time to purchase insurance and make baggage check- 
in. On all three occasions I arrived at Philadelphia at 
approximately 
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8 o'clock and I had to make a running jump to catch the 
plane. They were waiting for my arrival, holding the 
plane for my arrival. 

By Mr. Colodny: 

Q. How much do you pay the limousine from your 
home to the airport? A. I don't recall exactly. I think 
the limousine fare averages about $4 each way. I usually 
give a tip. 

Q. And if you had to take your own car to the Wil- 
mington Airport from your house, you had to leave it at 
the Wilmington Airport. ... Being a one-car family, you 
would be in the same situation — A. I should clarify 
that. Iam a single man, and I don't have a family. 

Q. Have you ever ridden public transportation from 
your home to the Wilmington Airport? A. No, sir. I 
don't know that I ever have. I wouldn't normally ride 
public transportation. 

Q. Isn't it true, Mr. Walsh, that if you were to take 
the Yellow Cab service from your house to the Wilming- 

» ton Airport the charge would be substantial? A. Yes, 
sir. The Yellow Cab Company in Wilmington generally 
charges higher rates than most services in the area, 
and considerably higher than the limousine service. 


[605] 


Q. It would cost much more to go to Wilmington by 
Yellow Cab than by Limousine to Philadelphia? A. By 
a yellow cab? 

Q. By the transportation company that picked you up 
to go, the Yellow Cab or whatever, to the limousine op- 
eration in Wilmington to get to the Wilmington Airport. 

I think I should clarify one thing. It is my under- 
standing that the limousine operator to and from the 
Wilmington Airport is the Yellow Cab company? 
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Mr. Beckman: You can direct these questions to Mr. 
Bean. He is fully familiar with them. 

The Witness: I am not familiar with the limousine 
service. As I say I would always drive my own car. 

By Mr. Colodny: 

Q. And also it is considerably more expensive as 
you indicated? A. My experience with Yellow Cab was 
using the Yellow Cab as a local cab and not as any con- 
cession with the Airport Limousine Service that they 
might have. 

Q. Do you know what they might charge you if you 
called the Limousine or Yellow Cab Company to take 
you to the Wilmington Airport? Do you know what they 
would charge? A. No, I do not. 

Q. If I understand your testimony correctly, Mr. 
Walsh, it is that the limousine operator here in Wil- 
mington, between 
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Wilmington and Philadelphia Airport operates in viola- 
tion of the law, is that correct? 

Mr. Beckman: Mr. Examiner, I think it is not -- 

Examiner Ruhlen: I will sustain the objection. 

By Mr. Colodny: 

Q. It is your testimony that on one occasion, that 
you rode with him, that he did violate the law? 

Mr. Beckman: I object. 

Examiner Ruhlen: I will sustain the objection. 

Mr. Colodny: I would like to know the basis of the 
objection. 

Examiner Ruhlen: I won't require Mr. Beckman to 
give the basis and I won't give a basis for my ruling. 

By Mr. Colodny: 

Q. When you testified he went 65 miles an hour in 
the Chester area, are you testifying he was violating 
the posted speed limits? A. Perhaps I should say I 
observed first of all 60 miles an hour on the man's 
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speedometer and if he was traveling through the speed 
limits of Chester, it was in excess. 

Q. Did you actually see the speed limits at the point 
where you observed the speedometer? A. So you don't 
know the man was violating the law, do you? 

Mr. Beckman: Objection. 
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Examiner Ruhlen: I will sustain the objection. 
By Mr. Colodny: 

Q. Turning to another question, Mr. Walsh, to get to 
the airport from your home on Silver Side Road, what 
route do you take? A. To which airport? 

Q. To get to the Wilmington airport? A. Normally, 
I would take Silver Side Road east to the Philadelphia 
Pike, Route 13. Route 13 south to the first opportunity 
to go east again to the Northeast Boulevard, which is 
Route 13A. I would follow 13A to the east side of Wil- 
mington where it serves as a traffic bypass route com- 
ing down to join Main 13 south of the city, at which point 
I would turn off onto Main Route 13 and follow it south to 
the main entrance of the airport. 

Q. Would you describe 13-A please, north of Wil- 
mington? A. Route 13-A north of Wilmington is a dual 
four-lane highway bounded on one side primarily by the 
Pennsylvania Railroad right-of-way and the Delaware 
River, and the other side by some suburban housing and 
miscellaneous properties. 

Q. I take it from your testimony that that portion of 
your trip on Route 13-A is rather quick? 

That is, until you reach the city traffic? A. It is 
relatively fast even through the city. The traffic lights 
and the stop signs on crossing streets are so designed 
to facilitate the motion of through traffic. 
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Q. 13-A extends north as far as Claymont? A. Yes, 
sir. 

Q. The same dual limited access as Claymont? A. 
Yes, sir. 7 

Q. How long have you been associated with All A- 
merican Engineers? A. Approximately four years. 

Q. The statement on page 1 of your testimony to- 
ward the bottom of the page says that if there were 
three non-stop round-trips between Wilmington and 
Pittsburgh, you are convinced the service would gen- 
erate substantial use by Wilmington air travelers? A. 
Yes, sir. 

Q. Would a one-stop service also do the same thing 
instead of non-stop? A. I don't know that I could testify 
accurately on that point, because the comparison I was 
making here is between an existing round-trip and non- 
existing round-trip as far as arrival time. The impor- 
tant point to me was the fact you would be able to get to 
Pittsburgh and return on the same day with sufficient 
time in between to transact some worthwhile business. 

Q. You are aware, are you not, beginning in May, 
1961 through August 1961, Allegheny did operate serv- 
ice to Pittsburgh in the morning? A. Yes, sir. 
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Q. From the point of view of your company, that one- 
stop service arriving in Pittsburgh at -- I have forgot- 
ten the exact time but it left about 7:45 and promptly 
arrived prior to 9:30 or a quarter of 10 -- I will have 
to check this, as there was a stop, but leaving here at 
7:45 would you characterize that as a good schedule? 
A. As far as its arrival in Pittsburgh, yes, sir, Iwould. 

Q. Its return to Wilmington from Pittsburgh at 7:05 
p.m., arriving in Wilmington at 8:05 p.m., would you 
characterize that as a reasonably good service? A. 
Yes, sir. 
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Q. In order to clarify that for you, the flight I was 
referring to in the morning westbound departed at 7:53 
a.m. and arrived in Pittsburgh at 9:30 a.m. A. Yes, 
sir. 

Q. So in your opinion the schedule in effect at that 
time provided a good commuter service to and from 
Pittsburgh leaving plenty of working daytime? A. In 
Pittsburgh, yes, sir. 

Q. When you make travel plans, Mr. Walsh, do you 
make travel plans for other members or just for your- 
self? A. No, sir, each traveling person makes his own 
plans within the requirements of his travel schedule. 

Q. When you make your travel plans, is it not cor- 
rect 
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for whatever reasons, that you consider the services 
available at Philadelphia as well as the services avail- 
able at Wilmington? A. Yes, sir. 

Q. In determining whether to use the services at 
Philadelphia or Wilmington, you consider the elapsed 
time from origin to destination? A. That is correct. 

Q. Would you consider the frequency of service 
available at either airport? By that I mean if one air- 
port has 10 flights a day to Pittsburgh and the other 
two, will you consider that at all in your evaluation? 
A. The only thing that would concern me ina situation 
like that is whether or not the flight occurred at the 
time I wanted. If the airport with two flights coincided 
with my schedule, I would take one of those rather than 
go to an airport with 10 or 12 that didn't suit. 

Q. Would you consider whether or not if there was 
a cancellation you had alternative services available at 
one airport versus the other? A. That I think would de- 
pend a lot on the urgency of the trip. I perhaps have 
been very fortunate in my air travel in the last 10 years, 
as I have been inconvenienced only once by a cancella- 
tion. 
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Q. Would you consider whether or not you had to 
make a 
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two-carrier connection or could get on at origin and ar- 
rive at destination without the transferring ? 

Mr. Beckman: I object to that. It doesn't specify 
where the passenger originated? 

Examiner Ruhlen: I think it is too argumentative, 
anyway I will sustain the objection. 

By Mr. Colodny: 

Q. In making your statement about substantial use on 
three non-stop round-trips, you made no actual survey 
of Wilmington traffic, did you, Mr. Walsh? Isn't it cor- 
rect this is a statement of opinion? A. Well, Iam not 
an authority on air transportation. I suppose it would 
have to be a statement of opinion. However I have often 
times felt personally inconvenienced by the necessity of 
traveling to Philadelphia to make my airline connections 
and I have on various occasions had discussions with my 
fellow passengers as to what they would prefer if they 
had a choice. I have also had discussions in the com- 
pany with my other company traveling employees as to 
what they would do if they had a choice. It is on that 
basis I made the statement it would generate substantial 
use. 

Q. You made no other specific study? A. I made no 
authoritative studies, no sir. 

Q. Turning to page 2 of your Exhibit E, if you were 
traveling to the West Coast, Mr. Walsh, and had the al- 
ternative of driving to Philadelphia Airport and getting 
on 2 non-stop 
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jet to go to California or going to Pittsburgh and making 
a two-carrier connection and then it going on to the West 
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Coast, also by jet, is it your testimony you would prefer 
to go to Pittsburgh and make the connection rather than 
Philadelphia and make the connection? A. Yes, sir. 

Q. Even though it took longer? A. That is correct. 

Q. Even though it were more expensive? A. I don't 
know what order of magnitude you mean by expensive. 
Obviously there is a cost limit which is common sense. 
I would evaluate the price difference with a convenience 
difference. 

Q. In the four months Alleghey had the three round- 
trips to Pittsburgh, did you use it? A. I believe I did. 
I would have to check the records. I believe that is how 
I found they instituted the new service, by having a re- 
quirement for a trip. 

Q. You are critical of the terminal building at Wash- 
ington National Airport, inadequate seating for local 
passengers, let alone those waiting for connecting flights. 
Have you made a study of who is a local passenger and 
a connecting passenger? 

Examiner Ruhlen: You don't have to answer that 
question. 

By Mr. Colodny: 

Q. At the bottom of page 2, Mr. Walsh, you referred 
to 
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the air cargo service in the Wilmington area and the 

use of Philadelphia for air cargo service as a consid- 
erable expense of All American Engineering specifically. 
A. I am referring to expenses of my particular division 
of American Engineering. 

Q. What does your division ship? A. We manufac- 
ture small electronic instruments and we also maintain 
the spare parts, supply for the instruments, and occa- 
sionally we have to supply technical repair services in 
the field and being a small company we do not have a 
status of warehouses over the country or technical sales 
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and services offices. Allthe operations must be taken 
care of from our plant in Wilmington. 

Q. Do you use Scarie's Delivery Service to and from 
Philadelphia International? A. When it is available, to 
suit our schedule, yes. 

Q. Am I correct that their rate is $2.25 per hundred 
pounds with a $3.50 minimum? A. I have no direct 
knowledge of their rates. 

Q. Now, do you know specifically what air cargo you 
cannot ship out of Philadelphia that you would like to 
ship on Allegheny specifically? A. No, sir, I don't. 

Q. So your testimony on air cargo is really specula- 
tion? 

Mr. Beckman: I object, Mr. Examiner. The prior 
question was misleading because it mis-characterized 
the testimony. 
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This one is going further down a road that is not in any 
way related to the actual testimony here. 

Examiner Ruhlen: I will sustain the objection. 

Mr. Colodny: I have no further questions. 

Mr. Beckman: I have some on redirect. 

Examiner Ruhlen: All right, redirect examination. 


[Redirect Examination] 


By Mr. Beckman: 

Q. Mr. Colodny asked you about trips between Wil- 
mington and Dayton and he asked you to assume as a fact 
that a Constellation flight from Philadelphia is the same 
flight that you would connect at Pittsburgh. In other 
words, your arrival would be the same. I put to you, 
would you prefer a surface trip to Philadelphia than a 
through plane to Dayton or an air trip to Pittsburgh and 
then by air to Dayton? 
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Mr. Howard: He has already answered that, Mr. Ex- 
aminer. 

Examiner Ruhlen: I am not sure he has. 

The Witness: My experience, or my personal pref- 
erence is to minimize the surface travel involved and I 
would select the Wilmington-Pittsburgh change and then 
to Dayton by air. 

Mr. Beckman: That is all. 

Examiner Ruhlen: Thank you, Mr. Walsh, you may be 
excused. 

(Witness excused) 

Mr. Beckman: Before calling Mr. Bean, Mr. Ex- 
aminer, I should 
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like to comment that the witnesses we have presented 
from the community of Wilmington have been limited in 
accordance with our commitment at the pre-hearing con- 
ference that we would make every effort to limit the 
number of witnesses. These witnesses are representa- 
tive of the community and they are offered here in this 
record as representative of a much larger number of 
witnesses who wanted to testify and who would testify in 
this proceeding except that we made every effort to keep 
the number of witnesses down in order to expedite the 
proceedings. 

I now call Mr. Bean. 
Whereupon, 


GEORGE J. BEAN 


was called as a witness and, being first duly sworn, was 
examined and testified as follows: 


DIRECT EXAMINATION 


By Mr. Beckman: 
Q. Would you give your name to the reporter. A. 
George J. Bean. 
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Q. You are the Airport Manager of Greater Wilming- 
ton Airport? A. Iam. 

Mr. Beckman: I will request Mr. Bean's testimony 
be marked as Exhibit ILG-H. 

Examiner Ruhlen: It will be so marked. 

(Exhibit ILG-H was marked for identification.) 
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By Mr. Beckman: 

Q. Is ILG-H prepared by your or under your direc- 
tion and supervision and is it true and correct to the 
best of your knowledge and belief? A. It is. 

Mr. Beckman: I also request, sir, that Exhibit IGL- 
400, 401, 402, 403, 405, 500, 501, and 600 be marked for 
identification. 

Examiner Ruhlen: They will be so marked. 

(Exhibits Nos. ILG-400, 401, 402, 403, 405, 500, 501, 
and 600 were marked for identification.) 

By Mr. Beckman: 

Q. These exhibits which have been just marked for 
identification, were they prepared by your or under 
your direction and supervision? A. Yes, sir. 

Q. And to the extent set forth in the second para- 
graph of your testimony, are you sponsoring them? A. 
Yes, sir. 

Q. Are they true and correct to the best of your 
knowledge and belief? A. They are. 

Q. Mr. Bean, did you receive an unusual request 
from Allegheny Airlines in August of 1963? A. Yes, I 
did. 
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Q. Did it concern the services that Allegheny Air- 
lines were offering to an important industrial user? A. 
Yes, it concerned that. On August 29, 1963, I received 
a letter from Dale Langhrer, District Manager of Alle- 
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gheny Airlines in Wilmington. In this letter I was re- 
quested to authorize the airport guards on the payroll of 
the airport management to unlock Allegheny's cargo 
doors to allow drivers of General Motors to pick up 
cargo prior to Allegheny’s opening time of 0900. 

Q. What was your response to that request? A. As 
the Airport Manager I could not accept the responsibil- 
ity for releasing any properties under the custody of Al- 
legheny although we like to cooperate with the airlines. 
I could not grant the request. 

Q. Is General Motors a substantial industrial facility 
here in Wilmington? A. General Motors has a plant ap- 
proximately three miles north of the airport known as 
the boxwood plant. At the time of the letter, General 
Motors was assembling Buicks, Pontiacs, and Olds- 
mobiles. At the present time they have changed over 
to Chevrolet. 

Q. Would you describe the programming and audience 
of Station WAMS in Wilmington? A. I couldn't go into 
too much detail. I have heard it occasionally and I would 
describe it as a rock-n-roll station and I would guess 
the normal audience is teenagers. 
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Q. You heard Mr. Ferguson testify about the diffi- 
culty of obtaining trade agreements with media at Wil- 
mington. Would you tell the Examiner your experience 
with Radio Station WJBR? A. That is an FM station 
quality music type station and at least since 1958 we 
have had an agreement whereby we allow WJBR to use a 
display window in the terminal in exchange for spot an- 
nouncements. 

Q. Would you please describe the conditions in Wil- 
mington during the summer months of June, July and 
August? A. I have lived in Wilmington for six sum- 
mers, and quite frankly, it is rather dead around here. 
I live ina community of about 50 people, the majority of 
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people in this community are engaged in the type of work 
there they travel considerably and they take their vaca- 
tions in the summertime. It is a quiet community and 
generally speaking I observe this to be the general at- 
mosphere in Wilmington. 

I would like to add there is no great tourist attraction 
in the Wilmington area that would attract summer vaca- 
tion-type business to Wilmington and to my knowledge | 
there is no vacation-type business in Philadelphia which 
would attract travelers to Philadelphia. 

Q. Can you tell us about this highway proposed be- 
tween Wilmington and Philadelphia? Are there any plans 
to build this highway to your knowledge? A. I know one 
thing, and that is that this is currently the 
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subject of very bitter debate throughout the State. There 
is a question before the State Legislature at the present 
time concerning the appropriation of funds for this pro- 
ject. It is anybody's guess if and when these funds will 
be appropriated. Last week I anticipated the possibility 
of some questioning along this line and had the oppor- 
tunity to talk with the engineer, a professional engineer, 
in town, who does work for us at the airport. He isa 
civil engineer and he does considerable work for the 
State Highway Department. I asked him where I could 
get something that would give definite plans as to when 
the highway is going to be started, what route it will 
take, when it will be completed, et cetera. He said your 
guess is as good as anybody else's. 

Q. As far as you know, there are no plans in effect ? 
A. I wouldn't say no plans, I would say there are no 
plans in detail. 
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Examiner Ruhlen: The exhibits tendered by counsel 
are received in evidence. 
(Exhibits ILG-H, ILG 400, except 2nd paragraph on 
page 2; ILG 401, 402, 403, 405, 500, except 3rd para- 
graph; 501 and 600 were received in evidence.) 
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CROSS-EXAMINATION 


By Mr.Howard: 

Q. Mr. Bean, you sponsor Exhibit ILG-402, that is 
the travel survey to the Pniladelphia Airport and Wil- 
mington Airport? A. Yes, I do. 

Q. Would you explain for the record exactly how this 
study was conducted? A. Yes, early in July of 1963 -- 

Mr.Colodny: I'm sorry, I was talking to Mr. Gotch 
and I missed Mr. Howard's question. 

Examiner Ruhlen: He wantstoknow how ILG-402 was 
constructed or how the study was made. 

The Witness: Early in July of 19631 personally made 
several automobile trips -- 

By Mr. Howard: 

Q. I can speed things up, I don't mean for you toread 
your testimony. I will be more specific. 

How many trips did you make to arrive at the figures 
you have here in your exhibit? A. From the center of 
the city, Wilmington to the Philadelphia Airport via 
Routes 13 and 292 I made two trips. Via Routes 13, 13A 
and 219 I made one. 


[624] 


Q. This is a total of three trips? A. This is from 
Wilmington to the Philadelphia Airport. 
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Examiner Ruhlen: That is five. 

The Witness: Three trips, I'm sorry. 

Examiner Ruhlen: I thought he said three trips by 13 
and 13A and 292. 

The Witness: I would like to correct that statement. 
I made one trip via Routes 13, 13A and 292 in addition 
southbound through center city via 291 and 13 I made 
three trips. 

By Mr. Howard: 

Q. In other words referring to specifically Philadel- 
phia you made three round trips? A. From the center 
of the city in Wilmington. In addition to that I made one 
trip in each direction from the center of the city in Ne- 
wark, Delaware to the Philadelphia Airport. 

And between the center of the city and Wilmington and 
the Greater Wilmington Airport I made two trips in each 
direction. Between Newark center and the Greater Wil- 
mington Airport I made one trip in each-direction. 

Q. Adhering solely to the trips to Philadelphia from 
downtown Wilmington, you made a total of three round 
trips? A. That is correct. 
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Q. What time of day were these made? A. On Mon- 
day, July 8, I left the hotel at 4:38 p.m., on Tuesday, 
July 9 I left the hotel at 3:39 p.m. On Tuesday, July 9, I 
left downtown at 8:03 a.m. On the return portions one 
trip was at 3 p.m., a second trip was at 5:33 p.m. and 
the third trip was at 4:45 p.m. These are departure 
times from the Philadelphia Airport. 

Q. The latter three times? A. Yes. 

Mr. Colodny: What was the first time? 

The Witness: From the Philadelphia Airport ? 

Mr. Colodny: Yes. 

The Witness: 3 p.m. 

By Mr. Howard: 
Q. You state in your testimony the driving runs were 
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made on the typical routes on peak and off-peak hours. 
A. Yes. 

Q. Of the six trips which would you characterize as 
off-peak hours? A. Tuesday morning at 8:03 a.m. 

Q. Why is that? A. Let me retract that. Leaving at 
3:39 p.m. from downtown I consider an off-peak hour. 

Q. On that 3:39 trip, what time did you approach the 
Philadelphia Airport? 
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A. Fifty-two minutes later. 

Q. At 4:30? A. Yes. 

Q. You experienced no peak traffic coming south of 
Philadelphia? A. Possibly south from Philadelphia but 
this didn't interfere abnormally with my driving. I 
didn't run into congested traffic as I consider it ina 
peak hour. 

Q. On your northbound trip you consider only the 
3:39 trip on Tuesday an off-peak hour? A. Thisisfrom 
the center of the city to Philadelphia? 

Q. That is right. A. Well, on the return portion I 
left the Philadelphia Airport at 5:33 p.m., that is an off- 
peak hour in my opinion. 

Q. There was no southbound congestion from Phila- 
delphia at that hour? A. Most of the congestion you 
would run into at that hour over and above normal traf- 
fic in my experience is cleared from that road. 

Q. You said you made these runs by yourself, Mr. 
Bean, is that correct? A. On at least one trip andif my 
memory serves me right, on a second trip, I had my 
wife as a passenger. 

Q. Did you operate a stopwatch at the same time you 
were driving? 
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A. No, sir, I recorded the time I left on a piece of note 
paper and recorded my arrival time in all instances. 


one? (627-628) 


Q. Briefly, just referring again to the center city 
Wilmington Airport, how many round trips did you make 
on that run? A. For this specific study I made two in 
each direction. However, I am very familiar with this 
trip. I make it numerous times and I am satisfied and 
it is my testimony that this is typical driving time that 
I have in my testimony. 

Q. On your trips to Philadelphia, Mr. Bean, did you 
experience any construction difficulties on the highway ? 
A. If you are talking in terms of new construction, no. 

Q. Any type of construction, repaving, a broken water 
main or what have you? A. Not that I recall. There 
might have been a horse in the middle of the road but no 
barrier or anything of a considerable nature. 

Q. You didn't make any trips on the week end days, 
Saturday or Sunday, to find out what driving time would 
have been? A. No, sir. 

Q. Mr. Bean, turning to your written testimony on 
page 2 in reference to airport facilities at Wilmington, 
you indicate the terminal was constructed at a cost of 
$600,000 
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and I believe in prior testimony of Wilmington witnesses 
this sum was raised by a bond issue and was undervwrit- 
ten by the County Airport Commission. Do you know, 
Mr. Bean, whether or not the City or the State or the 
County has contributed any additional funds to the con- 
struction or improvement of Wilmington's Airport sub- 
sequent to 1956? A. Yes. The remaining debt on this 
terminal building is $440,000. Additional projects of the 
Federal Aid type since 1945 the Federal Government has 
spent or committed $900,099. The County has matched 
this with an equal amount. In addition to that we are 
currently improving the runway and taxiway at the air- 
port at a cost of $200,000 with no federal aid matchings 
funds, whatsoever. This most recent project is 100 per 
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cent local. I might add this is all County, the State does 
not participate in Delaware. 

Q. Does the City of Wilmington contribute to any of 
the cost of running the airport? A. No. 

Q. Does it participate in any of the proceeds derived 
from the airport? A. The city does not. 

Q. Can you state for the record the total revenues re- 
ceived by the county for the operation of the airport, 
rentals, landing fees, et cetera? A. Total revenues are 
approximately $350,000 a year. 
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Q. Do you know if this amount how much is contrib- 
uted by Allegheny Airlines? A. No, sir, I cannot testify 
to that at the moment. 

Q. Would you be willing to supply that information for 
the record subject to any objection by counsel? A. Yes, 
sir, I will. 

May I clarify your question? You are asking for 
money that the airport receives directly from Allegheny 
excluding any indirect revenue that might be generated 
because Allegheny is there, such as restaurants, motels, 
and so forth? 

Q. No, I didn't mean that. I meant direct fees from 
the carrier. 

Mr. Colodny: Landing fees and space rentals? 

The Witness: Yes, I can. How far back would you 
like that? 

By Mr. Howard: 

Q. The most recent year. 

Examiner Ruhlen: How soon can you get that, Mr. 
Bean? 

The Witness: I can have it tomorrow morning before 
the hearing is adjourned. 

Examiner Ruhlen: Very well. 

By Mr. Howard: 
Q. Mr. Bean, would you be willing to state for the 
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record what information you have concerning the pro- 
motional 
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campaign of both the carrier and the city in 1961 in con- 
nection with Allegheny's service on Segment 3 to Pitts- 
burgh ? 

Mr. Beckman: Could I have the question read? 

Examiner Ruhlen: Read the question, Miss Reporter. 

(The reporter read the pending question.) 

Mr. Beckman: I think that question is too broad. 

By Mr. Howard: 

Q. It is. Let me be more specific. I don't want to 
prolong this. 

Mr. Beckman: We had this in our exhibit. 

Examiner Ruhlen: That is right. If you are going to 
talk of something specific, make it specific. 

Mr. Howard: I am talking of the airport and carrier 
and/or county. 

By Mr. Howard: 

Q. What arrangements would be made to promote an 
experimental improvement of air service? A. Early in 
the winter of 1961, to the best of my recollection, during 
the month of February or possibly a little later the Air- 
port Commission recognized that because of a deteriora- 
tion in service being provided at the Greater Wilmington 
Airport traffic was falling off. We anticipated that if 
this continued we would be faced with a formal Civil 
Aeronautics hearing, either ''Use It or Lose It" or "Re- 
quest for Suspension" based on recent historical data. 
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These hearings are expensive for the community plus 
the fact we thought we could get into a friendly coopera- 
tive arrangement with the carriers involved by spending 


(631-632) et 


the same amount of money and perhaps accomplishing a 
lot more than a hearing would accomplish. 

With that background, the Commission met with Alle- 
gheny Airlines’ president and vice president and advised 
them that if they would provide good service the Airport 
Commission would help promote it. 

Q. Did you make a request for what type of service 
you wanted? A. Originally, no. 

Mr. Barnes, the president of Allegheny, after some 
discussion said he would consider giving us service. 
However, it could not exceed 600 plane miles attributal 
to Wilmington. I am not too sure what he meant by that 
but for some reason he picked this figure. He trans- 
lated this into meaning two round trips to Pittsbugh 
among other services. 

Inasmuch as we had hoped to negotiate with Eastern 
where Eastern would provide better service on the 
North-South route and Allegheny had exclusive East- 
West, we asked Mr. Barnes to provide this two round 
trips. We also explained that what we had in mind was 
an experimental program, whatever you would call it, 
that would last a year. 

Our budget was for one year. We had assumed that 


[632] 


whatever improved service we got would remain fora 
year. 

I believe the record is pretty clear as to what hap- 
pened from then on. However, I don't want the record to 
show or give the inference that New Castle County Air- 
port Commission spent $27,000 trying to sell two round 
trips to Pittsburgh. We had other air services we tried 
to promote in addition to the Pittsburgh service. 

Q. Was there an agreement, Mr. Bean, that the car- 
rier would provide this experimental service and the 
city or county would bear the cost of any additional pro- 
motional advertising in connection with the service? 
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A. I wouldn't say we agreed to bear all the advertising 
promotional expense. We said we would promote and 
advertise. 

Q. Did you ask the carrier if it would contribute or 
promote the service in their own fashion in the way of 
advertising media? A. I don't know as we specifically 
asked them to promote it or not. My memory doesn't 
help me. 

Mr. Howard: I wonder if I may show the witness your 
scrapbook. I realize I am asking for a liberty but Alle- 
gheny has flamboyantly been throwing this around. 

By Mr. Howard: 

Q. Mr. Bean, I believe you are familiar with that 

book. It is not a matter of evidence, it is a visual aid 
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apparently. 

Are you willing to state, Mr. Bean, that every piece 
of advertising media in that book was paid for by the 
county ? 

Examiner Ruhlen: I think we should identify the 
book. 

Mr. Colodny: For the sake of the record, may I 
identify it ? 

Examiner Ruhlen: Yes. 

Mr. Colodny: The so-called famous Pumpkin Papers, 
this is a book compiled by Allegheny's manager at the 
Wilmington Airport at the time of the promotion. Mr. 
Assunmaa was the manager at that time. This bookwas 
provided to me by the station here as a memento of what 
the station had kept. It has in it various and sundry ad- 
vertisements, newspaper advertisements, newspaper 
reports on promotion, flight selector pamphlets distrib- 
uted by the county, Allegheny timetables and some pic- 
tures of Mr. Bean and various other people relating to 
the over-all program of promoting service at the air- 
port. 
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I would be glad to have counsel look at it. 

Examiner Ruhlen: May we mark it for purposes of 
identification? 

Mr. Colodny: Yes, sir, I will mark it as Allegheny 
Exhibit R-12. 

Mr. Beckman: If this is to be part of the record, I 
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request that Allegheny be directed to prepare the usual 
copies for all counsel as well as for the record. 

Examiner Ruhlen: We will consider that later. It has 
not been offered except for purposes of the record it 
should be marked. 

Mr. Howard: I would like the record to show Bureau 
counsel is not asking that this be put in the record as 
evidence. 

By Mr. Howard: 

Q. Referring only to those newspaper articles which 
purport to be advertising promoting the experimental 
service in 1961, is it your belief that all of these ad- 
vertising media were paid for by the County Airport 
Commission? A. Yes, I believe so, after looking 
through it. 

Q. Mr. Bean, offhand can you recall the total ad- 
vertising budget of the Airport Commission? A. The 
normal budget ? 

Q. Yes, sir, for all advertising for all airport serv- 
ices? A. Tothe best of my knowledge this was the only 
time that we have specifically budgeted funds for ad- 
vertising insofar as promotional advertising was con- 
cerned. 

Q. This is the only occasion? A. Yes. 

Q. Does the Wilmington Telephone Directory bear 
an 
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ad for Greater Wilmington Airport? A. Yes. 

Q. Does that ad show Allegheny service at that air- 
port? A. I believe it does. 

Q. Subject to check, Iam sure it does. I have seen 
it. Does the county pay the cost of such advertising? 
A. The county does. 

Q. That comes out of the normal budget? A. Yes, 
sir. 

Mr. Howard: I have no further questions. 

Examiner Ruhlen: Cross-examination, Mr. Colodny? 


CROSS-EXAMINATION 


By Mr. Colodny: 

Q. Mr. Bean, would you turn please to Exhibit 400. 
In response to questions by Bureau counsel, and I will 
try to avoidany repetition, but insummary you indicated 
that you made a total of three trips in each direction be- 
tween downtown Wilmington, the du Pont Hotel, and the 
Philadelphia Airport, is that correct? A. That is cor- 
rect. 

Q. According to your testimony, five of those six 
trips utilized Routes 13 and 291, is that correct? A. 
That is correct. 

Q. What was the elapsed time on each one of those 
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trips? Do you have it by trip? A. Using 13 and 291? 

Q. Right. A. The elapsed time from the time the 
automobile started moving until the time it stopped at 
the main entrance to the Philadelphia Airport Terminal 
Building at one trip was 55 minutes. On the second trip 
it was 52 minutes. s 

Q. There were three? A. There were only two by 
way of 13 and 291. 

Q. On the way tothe airport? A. Yes. 
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Q. Now returning, my notes reflect you said you 
made three trips using 291 and 13. A. Yes, sir. 

Q. What were the times? A. 52 minutes, 51 min- 
utes and 53 minutes, again that is from the time my car 
pulled away from the curb until I pulled up to a stop. 

Q. And the final trip you made over a combination of 
113, 13A and 291? A. Yes. 

Q. What was the time on that? A. It was 50 min- 
utes. 

Q. 50? A. Yes. 
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Q. Would you turn please to your Exhibit 401? 

Examiner Ruhlen: That exhibit bothers me a lot, 
Mr. Colodny. I don’t know whether that proves very 
much and I will see what you are going to use this for, 
but I may have to strike it. 

Mr. Colodny: Perhaps I can ask Mr. Bean whether it 
is true that this exhibit was taken from the official AAA 
road map of Delaware, Philadelphia and vicinity. 

Examiner Ruhlen: That is page 1? 

Mr. Colodny: Yes, sir. 

The Witness: I believe it was. 

. By Mr. Colodny: 

Q. Are your comments now related to page lor2 
through 8? 

Examiner Ruhlen: 2 through 8, not page 1. 

Mr. Colodny: I have some questions about 2 to 8, 
but I was relating this specifically to page 1. On page 1 
Mr. Bean shows 13A as Governor Printz Boulevard. 

The Witness: That is correct. 

By Mr. Colodny: 

Q. Mr. Gotch testified this is a limited access dual 
lane highway. A. 13A? 

Q. Yes, 13A. A. To the best of my knowledge a por- 
tion is dual lane 
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highway but I would not call it limited access. I might 
add my testimony does not -- I will let my answer 
stand. 

Q. May I show you the legend, Mr. Bean, on the map 
from which your page 1 was taken? 

Mr. Colodny: I am showing the witness a copy of the 
AAA road map of Philadelphia and vicinity. 

By Mr. Colodny: 

Q. Mr. Bean, I direct your attention tothe legend 
shown on the map and the legend for divided highways. 
Does that show a separated dual lane? A. It does. 

Q. I now ask you to look at 13A on this map running 
roughly from the 30th Street boundary at the City of Wil- 
mington from an area called the Northeast Boulevard 
which runs directly into 13A and on north along the river 
to Claymont. Does that show up except as a minor por- 
tion as being in accordance with the legend of being a 
divided highway ? 

Examiner Ruhlen: I don't see the purpose of this. 
My understanding is that the witness knows this high- 
way very well. He travels it frequently, isn't that cor- 
rect? 

The Witness: Yes, sir. 

Examiner Ruhlen: Why should we be interested in a 
map if the witness knows the highway and can testify? 

Mr. Colodny: We have conflicting testimony on what 
the 
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map says. The map shows a dual lane highway. Mr. 
Bean isn't sure whether it is dual lane or whether it is 
not. 

Examiner Ruhlen: I thought he said it was dual lane 
but he was doubtful whether it was limited access. 

Mr. Colodny: I will ask him again. 
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By Mr. Colodny: 

Q. It is a dual lane highway? A. Yes. 

Q. Would you describe Route 13, known as the Phila- 
delphia Pike, is that a dual lane highway between the 
City of Wilmington from the boundary line on the south 
and the City or town of Claymont on the north? A. Mr. 
Examiner, I would like to have dual lane defined. 

Q. I mean divided highway where traffic in one di- 
rection and traffic in the other is separated by a median 
strip in the center, grass or something of that sort. Is 
that your understanding of a dual lane divided highway? 
A. Yes, and my answer is No. 

Q. When you made your measurements of the elapsed 
time, Mr. Bean, you indicated there were 84 traffic lights 
between the Hotel du Pont and the Philadelphia Interna- 
tional Airport, is that correct? A. That is correct. 

Q. Would you describe for me which route you took 
when 
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you counted the traffic lights? Did you take 13 and 291 
or did you take 13A, A. I took 13 and 291. 

Q. How many of the 84 traffic lights you counted are 
on the Philadelphia Pike in the area between the bound- 
ary of the City of Philadelphia and Claymont? A. I did 
not keep a detailed report or record of the traffic lights. 
I counted them in total only. 

Q. If you counted the number of traffic lights, that 
was done while you were driving, is that correct? A. 
Yes. 

Q. You made a note on a piece of paper, do you have 
a record of where the lights are in any fashion? A. I 
made a record but I didn't save it. 

Q. You do know that some portion of those lights 
were on the Philadelphia Pike between 30th Street and 
Claymont? A. Yes. 

Q. How many traffic lights are there on Route 13A 
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between the same general area and Claymont on this 
divided highway section? 

Mr. Beckman: Mr. Examiner, it seems to me there 
is So little value to this line of cross-examination that 
it is objectionable. The point of the witness’ testimony 
is there are 84 places where he has to stop. It doesn't 
matter where they are. 
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Examiner Ruhlen: The point is if there are not that 
many places on 13A, it is not so inconvenient. I will let 
the witness answer. 

The Witness: I don't know the number of traffic 
lights in that section. 

By Mr. Colodny: 

Q. Mr. Bean, would it be fair to state that the use of 
Route 13A to and from the Philadelphia Airport takes 
less time than Route 13? A. I don't believe it would. 

Q. You do not believe it would, despite the fact that 
one is a divided highway and the other is not. Do you 
know what the posted speed limit is on 13A as opposed 
to 13 over that section? A. The posted speed limits 
vary on both those roads. 

Q. Do you know what they are, sir? A. No, I don't. 

Q. Are any of the pictures you show on pages 2 
through 8 pictures taken on Route 13 or the Alternate 
Route 13A? 

Examiner Ruhlen: I am going to strike pages 2 
through 8 of 401, they don't prove anything. 

Mr. Beckman: Mr. Examiner, I would like to say 
briefly that the convenience of the Philadelphia Airport 
is a major issue in this case. We would have liked to 
take you on a field trip to Philadelphia, in the absence of 
doing that we 
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have brought into this record a view of conditions be- 
tween here and Philadelphia that are met on the road. 

Mr. Howard: We don't know if they are typical. 

Examiner Ruhlen: Eight photographs taken of I 
don't know how many places on the road -- how many 
places there are, what time of day they were taken and 
it’s so nebulous it’s not worth considering, sol am 
striking it. 

Mr. Colodny: I will withdraw my last question in that 
event. 

By Mr. Colodny: 

Q. Mr. Bean, according to the information which you 
provided in response to one of my questions earlier, the 
six trips that you drove between downtown Wilmington 
and Philadelphia Airport ranged, there was one trip at 
50 minutes, one at 51 minutes, two at 52 minutes, one at 
53 minutes and one at 55 minutes. The trip via Route 
13A was the one that took the least time, was it not? A. 
Yes. However, Mr. Colodny, I believe you and I are 
talking about a different segment of Route 13A. 

Q. Well, go ahead if you have -- I thought I was talk- 
ing about the segment I mentioned to you. What segment 
are you talking about? A. I am talking about Segment 
13A which leaves 13 at Claymont, approximately. It is 
shown on Exhibit 401 as bypass 13. 
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Q. Bypass 13 runs roughly from the town of Naman 
at the Penn-Delaware border north, is that correct? A. 
That is correct. 

Q. As I understand your testimony now it is that you 
did not use Route 13A between Claymont and Wilmington 
at all, is that correct? 

Examiner Ruhlen: Let's take a five-minute recess. 

(Brief recess.) 
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Examiner Ruhlen: Come to order, please. 

The Witness: I would like to continue my answer if I 
may. I believe it will clarify my testimony and perhaps 
save cross-examination. 

I wasn't aware of the fact that my testimony was mis- 
understood until Mr. Colodny's last question. I did not 
use 13A between downtown Wilmington and Claymont be- 
cause the route I took is a normal route to Philadelphia 
from downtown. Mr. Colodny described and elaborated 
that a portion of 13A from downtown Wilmington is dual 
lane. It is not, however, limited access. There are con- 
siderable crossroads, some traffic lights, roadside busi- 
ness and the road between the dual section in downtown 
Wilmington has many one-way streets, narrow streets, 
stop signs, traffic lights, therefore it is my experience 
that using Route 13 or the Philadelphia Pike to Claymont 
is the normal routing from downtown Wilmington. 
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Examiner Ruhlen: And it is quicker than if you went 
by 13A? 

The Witness: Yes, sir. 

By Mr. Colodny: 

Q. You didn't make a single check, however, using 
13A? A. Not for the record, I did not. 

Q. Can you tell me specifically how many stop lights 
there are over the portion as compared with 13, if you 
made such a count? A. I made no such count on 13A. 

Q. Now, you testified that you took the bypass 13 on 
one of your trips as opposed to the regular trip on 13? 
A. Yes, sir. 

Q. Was there some reason for taking the bypass on 
only one trip and 13 on the remaining five? A. My rea- 
son for taking the bypass was to test the time and dis- 
tance involved. I found the one trip I took to be maybe 
one or two minutes faster on the particular trip I took. 
It's a half mile further and it takes you through downtown 
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Chester which subjects you to the possibility of real traf- 
fic congestion as opposed to using 291 or 13 through to 
291. 
Q. In other words, 291 can be picked up at an earlier 
place if you stay on regular 13 as opposed to bypassing 
it? A. That is correct. 
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Q. Where is the American Viscus Company located? 
A. At Marcus Hook, Pennsylvania. 

Q. The Baldwin Company? A. Between Chester and 
Essington, Pennsylvania. 

Q. Skip down to Boeing Vertal Division. I was under 
the impression Vertal's main plant was in Morton, 
Pennsylvania, is this not correct? A. I cannot testify as 
to where their main plant is, however, Boeing has built 
a substantial new facility approximately in between Ed- 
dystone and Essington. This is a large building approxi- 
mately across the street from their new facility, maybe 
a half mile away, which they also use. They also have a 
facility in Chester, Pennsylvania. 

Q. You are not referring to their main plant at Mor- 
ton at all then? A. No, sir. 

Q. On page 2 of Exhibit 400 you state the fare from 
downtown Wilmington to the Philadelphia Airport is $4. 
Isn't it correct that the fare from the Hotel du Pont is 
$3? 

Mr. Howard: The exhibit so states, does it not? 

Mr. Colodny: I see $4. 

The Witness: On the assumption that the traveler is 
already downtown and the traveler takes the limousine, 
which is a $3 fare, the fare is $3 from the Hotel du Pont 
to the airport. However, there is a cost involved in get- 
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downtown. On the other hand for home pickups the min- 
mum fare is $4 and is considerably more from some 
areas. 

By Mr. Colodny: 

Q. Your $1.25 fare, if I am not mistaken, is from the 
du Pont to the Wilmington Airport? A. Yes. 

Q. So we are comparing $3 to $1.25 from the du Pont 
Hotel to either airport? A. Limousine fare from the du 
Pont Hotel to the Greater Wilmington Airport is $1.25 
and from the du Pont Hotel to Philadelphia is $3. 

Mr. Colodny: I don't know if you want to correct this 
copy to reflect this. It will be in the record. 

By Mr. Colodny: 

Q. Now, let's assume the passenger lives out where 
Mr. Walsh does at the area around Silverside Road. Are 
you familiar with that? A. Yes, sir. 

Q. What would the limousine charge be to be picked 
up on Silverside Road and be driven to the Wilmington 
Airport? A. I do not have that information. 

Q. Would the Yellow Cab Company be the source of 
that information? A. It might be. I do not know whether 
Yellow Cab operates a limousine home pickup service 
or not. 


[647] 


Q. Is there any limousine service available to the 
Wilmington Airport except from downtown Wilmington? 
A. I can't specifically answer your question. However, 
I have observed limousines of the type I see around the 
du Pont and around town. I have observed them around 
the terminal building at the airport. They do not serve 
regular limousine service to the airport, therefore I 
presume they are not from other areas of the community. 

Q. Isn't it correct for a passenger to go from Silver- 
side Road area to the airport, he would go as a straight 
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fare? A. If he called a cab, Iam sure he would be a 
straight fare. I don't know whether he has to do that. 

Q. In your position as Airport Manager is there any 
service to the Wilmington Airport that would operate 
there without your permission? A. Yes. 

Q. They could operate to and fromthe airport with- 
out your permission? A. We have no written contracts 
for any limousine service. 

Q. Wouldn't you know about it if there were regular 
limousine service from outlying areas to Greater wil- 
mington Airport? A. I would have a general awareness 
of it and I believe 
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I described it. I see the limousines at the airport. We 
in no way regulate the limousines. Iam talking about the 
limousines from downtown. We have no contract with 
any limousines in the area. 

Q. What limousines do you see at the airport? A. 
The airport services -- I don't know whether I can quote 
the names, but they have the insignia, there are three 
or four people in that business from this county. 

Q. Do you know what their rates are, sir? A. No,I 
have no idea. I might add that rates would fluctuate with 
distance, but what they are I don't know. 

Q. Does the Airport Commission ever request or 
have they requested in recent years that the Yellow Cab 
Company establish limousine service available in the 
Wilmington area from the Greater Wilmington Airport 
from outlying areas not in the downtown Wilmington 
section? A. Not to my knowledge. 


-—* * 
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Q. Will you turn please to Exhibit 402, Mr. Bean? 
A. Ihave it. 
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Q. You testified that you made two trips in each di- 
rection between the center of Wilmington to the Greater 
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Wilmington Airport to get your 14-minute estimate? A. 
Yes, sir. 

Q. Would you tell me specifically what time of day 
you made those trips? A. From downtown to the air- 
port I departed the hotel at 3:58 p.m. July 5th. 

Q. July Sth? A. Yes, July 5th. 

I departed at 9:42 a.m. on July 10, July 5, is Friday, 
July 10 is Wednesday. From the airport to downtown, 
Monday July 8 at 4:21 p.m., Tuesday, July 9 at 3:39 p.m. 

Q. Would it be fair to say, Mr. Bean, that none of 
these trips with the possible exception of the July 8 trip 
were made at peak rush hour periods? A. The 3:58 
p.m. is close to 4 o'clock, which is certainly not normal 
downtown. 

Q. If my notes are correct, Mr. Bean, on Tuesday, 
July 9 you drove from Wilmington to Philadelphia Air- 
port leaving Wilmington downtown at 3:39 p.m. If I un- 
derstood correctly, just now on July 9 at 3:39 p.m. you 
drove from Wilmington to the Wilmington Airport, one 
direction or the other. Would you recheck your num- 
bers? A. Your notes are correct and they do conflict. 
That is because my notes are wrong. 

Q. Would you like to take another look at them? 
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A. No, Iam satisfied I show on July 9 I was at two 
places at one time and obviously I couldn't have been. I 
would assume I have the wrong date on one of those fig- 
ures. 

Q. Also if you will check I have you driving between 
Wilmington and Philadelphia on Monday July 8 at 4:30 
p.m. and 4:21 p.m. driving in the other direction. A. 


(G1, 653-654 ae 
Wait a minute. 
Examiner Ruhlen: See if you can check your notes 

and find what those discrepancies are before morning. 
We will adjourn until 10 o'clock tomorrow morning. 
(Whereupon, at 4:45 p.m. the hearing in the above- 
entitled matter recessed to reconvene Wednesday, Octo- 
ber 2, 1963 at 10 a.m.) 
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RE-DIRECT EXAMINATION 


By Mr. Beckman: 
Q. Have you space rentals and car rentals by the 
airport paid by Allegheny? A. Yes, I have. 
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Q. Would you give those figures, please? A. Fortu- 
nately, due to other revenue sources, we are able tokeep 
Allegheny unit costs down toa minimum. For the fiscal 
year ended June 30, 1963, landing fees were $5,679.25, 
space rental in the terminal building was $4,254.72. 
Commission from Alcar, that is an automobile rental 
business, the figure was $644.95. 

Q. Dol correctly understand your statement that by 
virtue of the other revenues at the airport Allegheny's 
unit costs at the Greater Wilmington Airport are lower 
than they would be for comparable at similar airports? 
A. Yes, we are able to utilize so-called non-aviation 
revenue sources to financially support the operation of 
the airport,and we passed this benefit on to all of avia- 
tion users including Allegheny. 

Q. You were being questioned by Mr. Colodny on 
your notes regarding the dates of your trips in the early 
part of July. Have you had an opportunity to re-examine 
your notes? A. Yes, I have. 
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Q. Would you correct the record, please? A. Mr. 
Examiner, I am not too clear when this question of in- 
consistencies in my testimony from Mr. Colodny -- two 
dates were mentioned, July 8 and July 9. I believe in 
response to that statement I made a statement to the ef- 
fect that obviously my notes are not correct. Now there 
is only one minor correction to my notes but I don't 
know how it stands in the record. 
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The only correction to my notes is on July 9, 1963 I 
testified I drove from the Greater Wilmington Airport to 
the center of Wilmington, leaving the airport at 3:39 p.m. 
The time should have read 3:25 p.m. 

Q. Does that complete the corrections? A. That is 
the only change I have. 

Q. Finally, Mr. Colodny was asking about the differ- 
ence between using 13-A between downtown Wilmington 
and Claymont as opposed to the Philadelphia Pike. 
Could you clarify the record on that point, please? A. 
Yes, I can. In making these driving tests, I used the 
Philadelphia Pike for these tests because this is the 
route I normally use traveling between Wilmington and 
Northern Delaware and Philadelphia. It was my opinion 
this was the normal route traveled. However, so the 
record would be clear, last night I made a comparison 
of a segment of this route, the segment that appears to 
be in question. 

At 9:19 p.m. on October 1, I left the elventh street 
entrance of the Hotel Dupont, took the most direct route 
to Route 13-A, or the Governor Printz Highway to the 
intersection of 13 and 13-A in Claymont. The distance 
involved was 8 miles. There were 19 traffic lights, 
there were three stop signs. The time involved was 15 
minutes. I would like to point out I did this at 9:19 p.m. 
and that the area between the Hotel Dupont to the begin- 
ning of the dual section of Route 13-A is narrow, 
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two lane, winding road, with many small businesses, and 
a good section of this is very close to downtown where 
people employed in the downtown area or are downtown 
for other business would park along the street and gen- 
erally it is a heavily traveled area. During the daytime 
it would be considerably more congested. 

On the return trip I left 13 and 13-A at Claymont at 
9:54 p.m. and drove to the Dupont Hotel. The distance 
was 6 miles. There were 23 traffic lights, no stop 
signs. The time involved was 14 minutes. Again this 
was between 9 and 10 p.m. and I am sure a portion of 
that route would be more congested in the daytime but 
not to the same ratio as in the other direction. 

Mr. Beckman: Thank you, Mr. Bean, I appreciate 
your efforts. 

I hope it will shorten the examination. 

Examiner Ruhlen: Will you continue, Mr. Colodny? 

Mr. Howard: Excuse me, I have already Cross Ex- 
amined but may I ask one question? 

Examiner Ruhlen: Yes. 


RE-CROSS EXAMINATION 


By Mr. Howard: 

Q. Excuse me, Mr. Bean, but I believe you said the 
3:39 trip southbound to the city center was made on July 
9 and you amended your testimony to state it should be 
3:25 p.m. is that correct? A. No, the correction I made 
was from the 
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Greater Wilmington Airport to the center of the city at 
3:25. The testimony would then be that I left the center 
of the city to go to the Greater Wilmington Airport at 
3:38. 

Mr. Howard: That is what my notes say. I was con- 
fused as to the direction. 


‘A 21 
ree (657, 665-666) 
Examiner Ruhlen: Mr. Colodny? 
RE-CROSS EXAMINATION 


By Mr. Colodny: 

Q. Mr. Bean, yesterday you and I discussed the ques- 
tion of taxi fare or limousine fare for the passenger on 
the north side of Wilmington? A. Yes, we did. 

Q. Approximately the area that Mr. Walsh lived in? 
A. Yes, we did. 

Q. Do I understand your testimony to be that from 
the area that Mr. Walsh lives in to get to the Greater 
Wilmington Airport he would have to take a taxi at the 
meter fare? A. Yes, and the dispatcher at the Yellow 
Cab Company advised me that it would be a meter fare, 
and the best estimate was $5.00. 
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Q. Now, would you please tell me, Mr. Bean where 
the billboards were that were utilized for the promotion 
campaign. A. Yes, sir. The billboards were located on 
Route 13, approximately at the Penn-Delaware state line. 
One was in the northbound lane and one in the south- 
bound lane. 

Q. Were there any other billboards? A. No, sir. 

Q. What was the message carried by the boards? A. 
The boards showed the Greater Wilmington Airport In- 
signia, a silhouette of the airplane and the Greater Wil- 
mington Airport indicating a runway -- I don't specif- 
ically recall the copy but the general message was, "use 
your convenient airport”. 
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Q. Would it be possible for the agency to provide the 
copy that was on the board? A. Yes, it is possible. 

Q. I assume the agency selected the location of the 
billboards? A. The agency representative and I. 
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Q. Jointly? A. Jointly, we selected the location. 

Q. And the reason for the selection was to get the 
maximum coverage from the Wilmington traffic going to 
the Philadelphia Airport? A. That was our attempt. 

Q. Wouldn't it be fair to say those billboards were 
well placed from the point of view of that particular 
market you were attempting to reach? A. Yes. 

Q. Do you know how many months the boards held 
the copy? A. Yes, it was 12 months. 

Q. Twelve months? A. Yes, starting with October 
1961. 

Q. The only year limousine subsidy was provided to 
which company, sir? A. Yellow Cab. 

Q. Could you explain briefly what that subsidy did 
and how it was paid? 
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A. Yes, because, thank God, it wasn't too complicated 
as some subsidy formulas are. The contract stated that 
the limousine would meet all flights arriving, wouldhave 
limousines at the hotel a convenient departing time for 
passengers desiring to go to the hotel. It in general 
terms stipulated the type of service, type of vehicle and 
what have you and we agreed to make the difference up 
between the cost to the Yellow Cab company and his in- 
come. There was a ceiling on our subsidy figure. I 
don't recall what it was. 

Q. This particular subsidy, did it relate to home pick 
up of passengers or only the operation from downtown to 
the airport? A. Yellow Cab could not pick up home pas- 
sengers because of lack of appropriate authority. It was 
only related from the airport to downtown. 

Q. To the Dupont Hotel? A. Iam not completely 
familiar with Yellow Cab's certificate but I believe they 
have an intermediate stop, perhaps at the railroad sta- 
tion. There may have been another one or two, I don't 
know. 


-—** 
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Mr. Colodny: Mr. Examiner, certain parts of Exhibit 
H are subject to a motion to strike. In view of your ac- 
tion on the portion of Exhibit 401, I wonder if you would 
accept such a motion at this time. I did not make the 
motion at the original time of the acceptance of the ex- 
hibit because you had not made your own ruling at that 
time. Specifically, Iam referring to page 1 of Wilming- 
ton's Exhibit H in the middle of the page where refer- 
ence is made totravel. The second sentence under the 
paragraph headed "Accessibility of Philadelphia Inter- 
national Airport". I move that portion after the refer- 
ence to Wilmington 402 be stricken. 

As a matter of fact, ] am inerror. The only part 
that should be stricken is the portion that reads "and 
the photographs reproduced in Wilmington 401." 

Examiner Ruhlen: I will strike that. 

Mr. Beckman: I will make an offer of proof of that 
part of the sentence. 

Examiner Ruhlen: You may do so. 

Mr. Colodny: Further on the sentence starting "The 
photographs are representative of, etc.". 

Examiner Ruhlen: I will strike that sentence. 

Mr. Beckman: I will make an offer of proof. 

Examiner Ruhlen: The record will show an offer of 
proof was made. 

«ek 
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Q. Am I correct, Mr. Bean, or am I not, that the 
reason for this promotional effort in part was -- am I 
not correct -- let me strike that. 

Am I not fair in stating and asking you to agree with 
me that in undertaking this program at the Greater Wil- 
mington Airport you recognized and your recognized the 
problem was one of competing with the Philadelphia In- 
ternational Airport for the market ? 
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A. The problem was there, there were all sorts of 
darned good services out of Philadelphia and nothing at 
Wilmington and it was deteriorating. 

Q. It was actually a problem of competing with the 
other airport without regard -- you can't compete un- 
less you have something to sell? A. I concede that. 


=e * 
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Q. In connection with the program at that time, in ad- 
dition to the advertising that appeared and was paid for 
by the Commission, isn't it true there were numerous 
newspaper 
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stories on the air promotion program not paid for by the 
Commission but stemming from your conversations with 
reporters and conversations perhaps with others? A. 
Since I have been at Wilmington, we have found the local 
press and radio most willing and anxious to receive 
news of general interest involving the airport and this 
includes the period in question, yes. 

Q. Is it not true that the newspapers and -- I don't 
have any indication of radio -- but the newspapers not 
only received such information but printed it in their 
daily copy. A. Yes, this was a normal thing. 

Examiner Ruhlen: Is that all of your Cross Examina- 
tion, Mr. Colodny ? 


-_** 
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ALBERT W. GOTCH 
was recalled as a witness and testified as follows: 
RE-DIRECT EXAMINATION 


By Mr. Colodny: 

Q. Mr. Gotch, would you refer please to Exhibit AL- 
T-2 and Appendix A thereto? A. Yes. 

Q. Over the evening recess you made some addi- 
tional computations related to the operation of six daily 
Philadelphia-Pittsburgh flights on a non-stop basis? 
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x*_* * 


The Witness: Last evening I submitted to both the 
analyst for Wilmington and the Bureau some computa- 
tions I had made of the six non-stop flight operations 
between Philadelphia-Wilmington. The six flights of 
which Wilmington earmarked as the flights they would 
have diverted through Wilmington. There are a number 
of corrections which need to be made to the figures that 
I had last evening. 

The basic correction made was in passenger reve- 
nue of first-class passengers which now reads $511,- 
258.00. That changes total passenger revenue to $697,- 
567.00 and total revenue to $760,226.00. 

Accordingly that changes the break-even need which 
you now have entered to $121,686.00. 

There are two further adjustments which I consider 
need to be made. One is to Appendix A. I believe there 
is a reasonable chance that some of the 75 percent of 
the total Philadelphia-Pittsburgh traffic which I con- 
sider would not move on these flights would shift over 
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to other flights. Ithink it would bea very nominal amount. 
I have estimated it at 10 percent of the 
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difference or some 2,865 passengers. The average yield 
on these flights which is a mix of first-class and no-res- 
ervation is $18.25. That would produce revenues of 
$52,092.00. Offsetting that, however, there is an indi- 
rect expense item of $9.18 per passenger which would 
reduce those gross revenues by $26,301.00 for a net rev- 
enue contribution of $25,791.00. So the break-even need 
as stated on Appendix A of AL-T-2 should be reduced by 
that amount of $25,791.00 for a net break-even need of 
$554,685.00. 

Examiner Ruhlen: Was that $554,685.00? 

The Witness: Yes, sir. 

Qn the Philadelphia non-stop operations there is a 
further adjustment required because of the fact that no 
reservation passengers do not incur the same indirect 
expense as do first-class passengers. Analysis of Alle- 
gheny's accounts in these areas reflects a traffic serv- 
icing expense saving of $1.82 per no-reservation pas- 
sengers and a saving of $1.20 in reservation passengers 
for a total of $3.02 per no-reservation passenger. We 
have 12,225 no-reservation passengers estimated. 

Mr. Howard: What was that figure? 

The Witness: It was 12,225 no-reservation passen- 
gers estimated. That is 32 percent of the total so there 
would be an indirect cost saving of $36,920.00 for that 
class of traffic. 

At the break-even need you now have 121,686 and it 
should be adjusted downward for a new break even need 
of $84,766.00. 

Examiner Ruhlen: I think the record should show that 
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Mr. Gotch prepared the supplemental at my request. 

Mr. Colodny: Yes, sir. 

Examiner Ruhlen: Mr. Gotch, it is my understanding 
that although because of the expense items involved in 
transporting these passengers, there is some difference 
in cost expense but the main difference between your 
estimate of the financial effect of dropping the flights 
into Wilmington and Wilmington's estimate of the effect 
is different, the difference is in the amount of traffic 
that would be carried, isn't that true. 

The Witness: Yes, sir. It is largely a difference in 
the amount of traffic that would be carried but also its 
the financial difference in the costing technique. 

Examiner Ruhlen: Yes, I see. 

The Witness: Yes, I think perhaps the basic differ- 
ence in direct cost as I understand the exhibits, Wil- 
mington used the state cost per mile. The particular 
operation between Philadelphia and Pittsburgh is, I guess 
the longest non-stop haul on Allegheny's system which 
is 267 miles and I think is generally recognized that the 
cost per mile reduces substantially as the length of hop 
increases. I don't think Wilmington made such a study. 

By Mr. Colodny: 

Q. In that connection what is the longest length of 
hop of Wilmington's proposed service? A. Approxi- 
mately half of the present pattern, a little 
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more than half -- about 138 miles. 
Examiner Ruhlen: That-can be computed. 


“ee 
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RECROSS-EXAMINATION 


By Mr. Howard: 

Q. Mr. Gotch, in looking at the passenger data in 
Appendix A as compared with the figures you have just 
given us for the 3 round trips between Philadelphia and 
Pittsburgh, there appears to be a difference of around 
25,000 passengers, is that correct, in costing out both 
of these proposals? A. Yes, on that order. 

Q. Mr. Gotch, what happened to those 25,000 Pitts- 
burgh-Philadelphia passengers? A. What happened to 
them ? 

Q. What happened or what would happen to them ? 
A. I think to the extent they would continue to travel, 
they would be largely diverted through TWA. 

Q. On what basis do you make that assumption? A. 
am the basis of the schedule pattern we have examined. 

Q. Would you care to state how many would be re- 
tained by Allegheny approximately? A. Yes, I estimate 
it about 10 percent, about one passenger on each morn- 
ing and each noon flight and two passengers on the more 
popular evening flights. That represents eight passen- 
gers a day and I think the passengers now carried are 
28,863. The passenger figure of 25,000 includes Wil- 
mington but would be 28,563 of Philadelphia-Pittsburgh 
which I estimate would not move on these six flights 
with passengers now moving. 
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Q. Of that figure 10 percent would stay with Alle- 
gheny? A. Yes, that represents about eighty a day and 
I think we would get eight on the flights I mentioned. 

Q. That would improve the economic situation be- 
tween Wilmington and Pittsburgh? A. Yes. So the ad- 
justments I made on Appendix A are really a kind of 
system effect. 


spor (700-701) 
Q. Turning to the 12,836 passengers you show for 
the Wilmington proposal, according to foot note 5 to Ap- 

pendix A you show 3,285 Wilmington passengers which 
in turn is based on AL-R-2. Would you be willing to 
state for the record, Mr. Gotch, how many of the 9,551 
remaining passengers are in fact Wilmington passen- 
gers? A. I think there are unquestionably some. I 
considered making a further adjustment but I think I 
would let this figure stand. I think you are right there 
are some proportions of that total which are Wilmington 
passengers. 

Q. But as I understand it, the great bulk of this fig- 
ure would not be Wilmington passengers? A. Yes. 

Q. You are charging to the cost of Wilmington and 
the revenues obtained these passengers? A. Iam 
charging them to the interflight. 

Q. The interflight? A. Yes. 
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Q. So the interflight of the six trips is based upon 
the cost of serving Wilmington in this manner, is that 
correct? A. Yes, serving Wilmington in this manner. 

Mr. Howard: I have no further questions. 

Examiner Ruhlen: Mr. Beckman for Wilmington? 


RECROSS-EXAMINATION 


By Mr. Beckman: 

Q. Mr. Gotch, the demonstration you have just made 
of the cost of operating six no-stop Philadelphia -Pitts- 
burgh flights with differences in methodology and ap- 
proach is essentially the demonstration that Mr. Bates 
made in his exhibit ILG-304, isn't it? A. Yes, ILG- 
304 is Mr. Bates' estimate of the annual operating loss 
of six flights. I think they are the same flights accord- 
ing to footnote 1 that I have used. 

Q. Thank you, Mr. Gotch. 
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Now, insofar as you recognize that the operation of 
these six non-stop ‘flights through Wilmington cannot be 
viewed alone because there will be some spillover of 
the traffic carried on the flights to other Philadelphia- 
Pittsburgh non-stop flights operated by Allegheny, I di- 
rect your attention to Exhibit ILG-302 and ask you if it 
isn't true that this is a demonstration by Mr. Bates, 
again recognizing differences in methodology and ap- 
proach, which attempts to estimate the total operating 
costs of 
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the present Allegheny Philadelphia-Pittsburgh service 
before putting any of the flights into Wilmington? 

Mr. Colodny: Objection, Mr. Examiner. This ex- 
hibit I previously objected to and you ruled you would 
not receive it. This exhibit relates to the costing ofthe 
entire Allegheny Philadelphia-Pittsburgh service and 
has nothing to do with this proceeding. 

Examiner Ruhlen: I am inclined to agree but I will 
let the witness answer. 

Mr. Colodny: I would like the question read back. 

Examiner Ruhlen: Read the question, Miss reporter. 

(The reporter read the pending question.) 

Mr. Colodny: I object to the question on the grounds 
it is incomprehensible. 

Examiner Ruhlen: The witness can decide that. 

The Witness: Well, answering parts of your ques- 
tion in steps, yes, I have considered that there would 
be some spillover, 2,865 passengers out of a very large 
number. Also something that you didn't mention, I have 
estimated a very substantial volume of passengers lost. 
That, obviously, would have a hearing on the total op- 
eration, Pittsburgh-Philadelphia, but I don't see that 
ILG-302 reflects any of that. To try and talk about his 
Exhibit 302, he may do so. The witness is not spon- 
soring Exhibit 302. 


JA 223 
(702-704) 
Examiner Ruhlen: I will overrule the objection. 
The Witness: Well, I believe I understand what you 
are 
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suggesting but it seems to me that is a very roundabout 
and awkward way for arriving at essentially the same 
results that we arrived at in my computation. 

By Mr. Beckman: 

Q. I know you don't agree with this way of doing it 
but this is a way of doing the same thing you did, isn't 
it? It is a different way but it is seeking the same an- 
swer you sought ? 

Examiner Ruhlen: Mr. Beckman? 

Mr. Beckman: Yes, sir. 

Examiner Ruhlen: Is this Cross-Examination an at- 
tempt to get 302 and 304 received in evidence pursuant 
to my statement earlier that if you could show there 
was a relationship between these exhibits and Exhibit 
AL-T-2 Appendix A that I might reconsider? 

Mr. Beckman: Yes, sir. 

Examiner Ruhlen: It is my feeling, Mr. Beckman, 
you have put in 301 and as far as I can see, if 1am wrong 
you can tell me, 301 does not depend on 302 or 304 it is 
an exhibit sufficient in itself. Now I want similar figures 
showing Allegheny's estimate of the effect of dropping 
these flights into Wilmington so I asked him to prepare 
figures which would do that. They submitted these fig- 
ures this morning. 

Now, I am not a bit interested in whether Allegheny's 
losing a million dollars a year in Philadelphia-Pitts- 
burgh or whether they are making a million dollars a 
year in Philadelphia -- 
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between Philadelphia and Pittsburgh as you seemed to 
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think when you put these in that the Board would be in- 
terested in. Iam sure they would not be. It seems to 
me now we have these two estimates of what it will cost 
to drop these two flights into Wilmington and I see no 
reason for 302 or 304 at all. 

Now, if you object to Mr. Gotch's thoughts and some 
of his methods of costing, I think it has been stated ear- 
lier, Mr. Bates can put in additional numbers in refer- 
ence to Mr. Gotch’s method and point out some other 
method. I see no use in putting in 302 and 304. If you 
put those in then Allegheny come back and put in an- 
other exhibit showing that using your method of costing 
will be different. We have two methods now and I think 
that is enough. I won't receive 302 and 304. 

Mr. Beckman: All right, I will defer further on Mr. 
Gotch’s figures until we have Mr. Bates on the stand. 

By Mr. Beckman: 

Q. Will you explain your computation of revenue on 
this computation of non-stop flights? A. Yes. 

Examiner Ruhlen: To make the record clear, I think 
we should mark this document that I was given this 
morning by Mr. Gotch showing the figures for the Phila- 
delphia -Pittsburgh flights for purposes of identification. 
Have you any suggestion? 

Mr. Colodny: I would suggest we mark it AL-T-2, 
Appendix A-1. 

Mr. Beckman: Why not Appendix D? 
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Mr. Colodny: It relates to Appendix A. I have no 
objection -- 

Examiner Ruhlen: Let's call it Appendix AX. 

Mr. Colodny: That is fine. 

Examiner Ruhlen: It will be so marked. 

(Exhibits AL-T-2 Appendix AX were marked for 
identification.) 

The Witness: Of the 38,204 total passengers I have 
estimated that 25,979 -- 
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Mr. Beckman: Excuse me, 38,404 for what period? 

The Witness: That is for the period ended -- well, 
Appendix C is the source. In effect the period ended 
June, 1963 because of the method of annualizing. 

By Mr. Beckman: 

Q. You started with the May traffic and then annual- 
ized it, is that correct? A. Yes. 

To repeat, of those total passengers 25,979 would be 
first-class passengers at a total of 68 percent. The 
total of 12,425 passengers would be no-reservation at 
32 percent of the total. 

I used the current fare of $20.55 for first-class pas- 
sengers to get a gross fall fare revenue and reduced 
that by four percent to get my net revenue figure of 
$511,258.00. 

The no-reservation passengers are at the going rate 
of 
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$15.24, I believe it is, with no dilution adjustment be- 
cause there are no opportunities for discounts. 

That amounted to $186,309.00. 

Q. In computing your Philadelphia-Pittsburgh traf- 
fic you annualized the May figures on the basis that May 
traffic was then than one-twelveth of the year, is that 
correct? A. Well, it is what the facts I had before me 
showed. I have the May traffic in the Philadelphia-Pitts- 
burgh market and I have the traffic for the year ending 
1963 in the Philadelphia-Pittsburgh market and May 
represented 7.5 of that total. 

Q. I don't want to argue with you, I just want to get 
the facts. I will argue on brief. However, in Appendix 
A not AX, but in Appendix A when you computed your 
passenger revenue you did this by annualizing from May 
and June on the basis that those months were substan- 
tially higher than the average, isn't that correct? A. 
Are you referring to Appendix A? 
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Q. The designation may be confusing. When I say A 
I mean the black numbers. The original one. When I 
refer to the new one, I will call it AX. A. Well, the 
Wilmington passengers amounted to 3,285 passengers 
are the result of annualizing May and June. The Phila- 
delphia passengers are the result of annualizing May 
only and the figure is 9,551. 


[707] 


Q. Yes, but for Wilmington you annualized that May 
and June were higher than average and for Philadelphia 
you annualized on the basis that May was lower than 
average. A. For the Philadelphia-Pittsburgh operation 
that is what the facts showed. 

Q. The answer to my question is yes? Am I correct 
that in your computation of revenue in Appendix A, that 
is the Wilmington service, you have no adjustment for 
additional new Wilmington-Pittsburgh travelers who 
would be attracted six well-timed Wilmington-Pittsburgh 
non-stop flights? A. Well, that Wilmington traffic level 
is from basically Exhibit AL-R-2 which is a rebuttal of 
ILG-311 and represents basically the traffic that moved 
in May and June of 1963 based on the reservation calls. 
It is an estimate of the traffic actually available and it 
is not stimulated. 


<_* * 


[708] 


By Mr. Beckman: 

Q. All right. Exhibit A and AX both employed a fully 
allocated technique of computing expenses, didn't they? 
A. Yes. 

Examiner Ruhlen: That is an argumentative question. 

Mr. Beckman: It's preliminary. I want to get some 
facts now. 

Examiner Ruhlen: Go after the facts, then. 
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By Mr. Beckman: 

Q. Would stopping the existing Philadelphia-Pitts- 
burgh non-stops flights at Wilmington require additional 
aircraft? A. It would require additional aircraft time. 
I don't think it would require much more than a fraction 
of aircraft but it would certainly require aircraft time. 

Q. Would it require additional executives or addition 
al increases in salaries? 

Mr. Colodny: May we go off the record? 

Examiner Ruhlen: Off the record. 

(Brief discussion off the record.) 

Examiner Ruhlen: On the record. 

The Witness: Probably not. 

By Mr. Beckman: 

Q. Would it require larger or additional office space? 
A. At other than station level? 

Q. That is right. 


[709] 


A. Probably not. 


x* * 


REDIRECT EXAMINATION 


By Mr. Colodny: 

Q. Would you refer to AL-R-2. In responding to 
Mr. Beckman's question you were not changing the ex- 
hibit which shows the traffic estimate there was based 
on the assumption of six non-stop flights, were you? 
A. No, Iam not changing that assumption. 

Q. This is your estimate of what those six flights 
would do? A. Yes. 


“ee 
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-—* * 


Q. Mr. Gotch, in using your method of presenting the 
indirect expenses both in Appendix A and what would be 
identified as Appendix AX you have used the same meth- 
odology in both instances? A. Yes. 


~_* * 


Q. In making your estimate of the spillover traffic 
to be retained by Allegheny between Pittsburgh and 
Philadelphia, the so-called 10 percent and making your 
estimate of the 25 percent that would be retained on the 
one-stop flight via Wilmington, did you assume that TWA 
would add no more service between Pittsburgh and 
Philadelphia ? 
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A. My estimate was based essentially on the pattern 
that we had before us. 


-_—*e * 


[713] 


-—** * 
GILBERT L. BATES 


was called as a witness and, having been duly sworn, 
was examined and testified as follows: 


ee 


[718] 


s—** 

Mr. Beckman: Yes, sir. 

I asked for an additional comment on the matter of 
TWA service and the loss Mr. Gotch feels will be felt 
on traffic now moving on the non-stop flights if they are 
stopped at Wilmington. 
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By Mr. Colodny: 

Q. Would you go forward, Mr. Bates? A. This is 
the loss to TWA of Allegheny's passengers now moving 
on the non-stop flights which as a result of the stop at 
Wilmington will be lost to TWA? 

Q. Yes. A. Well, as I trust my exhibits make plain, 
I feel that the addition of the Wilmington stop will re- 
sult in some traffic loss to other Allegheny flights with- 
out any question. There will be also a minor loss to 
TWA for the same reason. 

On the other hand, I feel because of the addition of 
the stop that the frequency and the quality of service 
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represented by these flights as to Wilmington travelers 
will be such a marked improvement over anything they 
have ever had that there will be in effect sufficient traf- 
fic now not moving at all from the area discouraged by 
the long drive to Philadelphia and complete lack of serv- 
ice from Wilmington to the West that there will, in other 
words, 2 loss to TWA that will be more than offset by 
the new traffic not now moving. That will be offset by 
the improved service. 

By Mr. Beckman: 

Q. Isn't it true that the TWA flights are multi-stop 
flights with problems of space availability and arrival 
and the character of the willingness of the carrier to 
sell short-haul space on a long-haul flight? A. Yes. 
Now you are talking I take it about the total Philadelphia- 
Pittsburgh service picture. Is that correct? 

Q. Yes. A. Yes, on that it seems to me that without 
any question TWA is an effective competitor. It is a 
trunk line,it has the latest equipment and all that kind of 
thing. 

In addition, I fully recognize the fact that people en- 
joy riding jet service and the scheduled time between 
Philadelphia and Pittsburgh via jet is less than that on 
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Allegheny’s non-stop flights. 

The fact remains, however, that Allegheny in turn 
has many advantages. The Philadelphia-Pittsburgh 
market being Allegheny's principal source of traffic 
and revenue, being the top market to Allegheny, is of 
cardinal importance to that carrier. In contrast as far 
as TWA is concerned based on 1963 figures, the Phila- 
delphia- Pittsburgh market is No. 61 on this TWA domes- 
tic system. 

To put that in proper focus for just a minute, the top 
15 markets on TWA, the top 15 or 16 markets account 
for 50 per cent of its revenue. If you add to that about 
another 45 city pairs so you are getting down to market 
61, you have taken care of all the markets which I judge 
would account for roughly 65 per cent of the carrier's 
domestic system. 


“_* * 
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x=** 


Examiner Ruhlen: I will strike all that answer that 
discussed TWA's operation between Philadelphia and 
Pittsburgh on the grounds it is all argumentative ex- 
cept your first stipulated figures which we can take of- 


ficial notice of and you can argue that on brief. 
=<" * 


[722] 


-_—* * 


Mr. Beckman: I now move the receipt in evidence of 
the Wilmington Exhibits previously marked for identi- 
fication with the exception, of course, of those exhibits 
that the Examiner has already indicated will not be re- 
ceived. As to those, I make an offer of proof. 


ie (722-724) 


Examiner Ruhlen: They may accompany the record 
as an offer of proof. 

Are there any objections to receiving the exhibits? 

x« * & 

Mr. Howard: Do I understand that ILG-304 is not to 
be received in evidence but ILG-A-(supp), Appendix G 
is to be put in evidence. 

Examiner Ruhlen: I already said I would not receive 
304 in evidence. 

Mr. Howard: These figures they have shown us are 
apparently a reconstruction of ILG-304. I apologize if 
I 


[723] 


am wrong, but I am having a deuce of a time fighting 
my way through all these exhibits. 
*x«* * 

Examiner Ruhlen: Any objections? Mr. Howard? 

Mr. Howard: I only have one and that pertains to 
the supplemental written testimony of Mr. Bates. I 
would object to the last paragraph on page 3 as being 
entirely outside the Wilmington scope of the proceed- 
ing. I would also object to the admission of Appendix 
F to this supplemental testimony. 

Examiner Ruhlen: That is the last paragraph? 

Mr. Howard: Page 3 of ILG(supp). 

Mr. Beckman: There are facts in here which show 
the difference between Wilmington's population and 
economic figures and those for Salisbury which I be- 
lieve we are entitled to argue. I think we are entitled to 
have the facts in the record to permit argument on brief. 
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Mr. Howard: I disagree-- 
Examiner Ruhlen: Let Mr. Beckman continue. 
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Mr. Howard: I have not had a chance to argue as to 
why I am objecting. It seems to me what Allegheny 
proposes, what the position is in Wilmington has noth- 
ing to do with the position in Salisbury any more than 
Harrisburg, Trenton — 

Mr. Beckman: One of our objectives is to try for 
consistency, certainly in matters of public convenience 
and necessity and it seems to me evidence which shows 
an action at Salisbury with regard to continuing service 
would apply in certain respects to Wilmington. 

Mr. Colodny: I do not feel, and I join with Mr. Howard 
that this paragraph even needs support for striking. It 
is apparent on its face it is not appropriate testimony. 

Mr. Beckman: I will recognize that the class rate 
subsidy computation in Appendix F probably falls within 
your ruling that you will not receive this evidence and I 
will make an offer of proof of that. Certainly every- 
thing else in the paragraph is relevant and factual ma- 
terial and should be in the record. 

Mr. Howard: You can argue that on brief. 

Examiner Ruhlen: I have heard enough. I will strike 
the paragraph and Appendix F. 

Mr. Beckman: I make an offer of proof of Appen- 
dix F. 
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Examiner Ruhlen: It will be in the record as an of- 
fer of proof. 

Mr. Colodny: I request guidance at this point as to 
the procedure for using material which has not been ad- 
mitted in brief but has been offered to the Examiner and 
to the Board as an offer of proof. Under the guise ofthe 
offer of proof I would like to know what your ruling is 
in that regard. 

Examiner Ruhlen: My ruling is that material not re- 
ceived in evidence cannot be used in brief. 

Mr. Beckman: And I understand it, sir, but I also 
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can appeal your rulings at the appropriate time to the 
Board. 

Mr. Howard: That is what an offer of proof is. 

Examiner Ruhlen: That is right. 

Mr. Colodny: This does not permit, however, theuse 
of the excluded information in terms of arguing the mer- 
its of the exhibits to the issues? 

Examiner Ruhlen: If it comes to the Board, if you 
ask for a review of the examiner's decision, one of the 
things you ask is a review of his exclusion of certain 
materia! from the record and if the Board decides to 
review and says they will review that question, it's up 
to the Board to decide the merits. 


xe * 
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“_* * 

Examiner Ruhlen: On page 1 of Exhibit 300 the para- 
graph beginning at the bottom of the page with "Full 
substantial improvement" and continuing on over on to 
page 2 ending with "Exhibit ILG-305 in parentheses" is 
stricken. 

Mr. Beckman: I make an offer of proof. 

Examiner Ruhlen: You may do so. 

In the second full paragraph thereafter -- 

Mr. Colodny: Mr. Examiner, on one question, how 
can you make an offer of proof of narrative testimony 
that is simply related to exhibits as opposed to an offer 
of proof of exhibits? 

Examiner Ruhlen: This is an offer of proof of ex- 
hibits and the narrative testimony pertains thereto and 
I consider them all part of the same ball of wax. 
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On page 2 in the second full paragraph the sentence 
beginning "At the new operation" and continuing to the 
end of the paragraph, that is stricken. 
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Mr. Beckman: I make an offer of proof. 

Examiner Ruhlen: You may do so. 

In the next paragraph, I am leaving in the sentence 
“The effects of the proposed new service for Wilming- 
ton upon subsidy are significant" and I am striking all 
the rest of that paragraph on that page and the next page. 

Mr.Beckman: I make an offer of proof, sir. 

Examiner Ruhlen: You may do so. 

Will you continue, Mr. Colodny? 

Mr.Colodny: Yes, sir. 

Exhibit R-1000. I object to the last paragraph com- 
mencing on the bottom of page 2 and going on to the top 
of page 3. This relates to an Exhibit R-1020 which I 
likewise hereby object to. R-1020 is an exhibit which 
has nothing to do with this proceeding whatsoever. It is 
not materially relevant or of significance to this pro- 
ceeding. It is cited as a rebuttal to Allegheny 19 and 20 
and I have yet to find any connection. 

Mr. Howard: I might add I don't see any connection 
to BER-21, which is also referred to in that narrative. 

Mr. Beckman: May I say 2 word in defense of the 
exhibit ? 
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Examiner Ruhlen: Not yet, Mr. Beckman. 

What did you have to say with respect to that? 

Mr. Beckman: In making the over-all decision as 
to public convenience and necessity you will have to 
make an evaluation of the cost of providing service in 
AL-19 and BER-21. We have submitted this demon- 
stration to point out that Allegheny is committing great 
amounts of its economic resources and high break-even 
needs to competing with trunk lines rather than provid- 
ing service at an intermediate point, so that when you 
have to look at the magnitude of the figures, it seems to 
us probably you should have in the record the perspec- 
tive of where Allegheny is spending its efforts. 
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Examiner Ruhlen: I will grant the motion. 
Mr. Beckman: I make an offer of proof. 


xk * 
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The Witness: * * * The addition of the direct and in- 
direct, of course, gives total operating expense for first 
the six non-stop flights and then, secondly, the six flights 
stopping at Wilmington. That gives us what I call an op- 
erating loss or break-even need total of $314,000 without 
stopping at Wilmington and $340,000 stopping at Wilming- 
ton. 

Examiner Ruhlen: Thank you, Mr. Bates. 

Subject to the rulings previously made, the exhibits 
as offered by counsel are received in evidence, making 
the same caveat I did when Allegheny's exhibits were of- 
fered and received, I have gone through these which con- 
tain certain additional argumentative material all of 
which has not been excluded and if we get into argumen- 
tative cross-examination, I can make further exclusions 
from these exhibits. 

(Exhibits ILG-100 through 121; ILG-200 through 210; 
ILG 300 through 303; ILG 305 through 313; ILG-404, 502, 
601; R-1000 through 1010; R-1020 and R-1030; ILG-A 
and ILG-A (supp) and ILG-A(supp) Appendix G were re- 
ceived in evidence.) 
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CROSS-EXAMINATION 


By Mr. Howard: 

Q. Mr. Bates, does ILG-A(supp), Appendix G replace 
ILG-301(supp)? 

Mr. Beckman: Did you say 301(supp)? There is no 
such exhibit. 

The Witness: It is 301 (revised). 


(134-735, 737) anes 
By Mr. Howard: 

Q. 301 (revised)? A. No, sir. 

Q. Mr. Bates, am I correct in assuming that the 2880 
passengers which you list in Footnote 6 on page 2 of 301 
is self diversion, are these passengers that are now be- 
ing carried between Philadelphia and Pittsburgh which 
will use the new service as proposed by Wilmington? 
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A. These are passengers which will be diverted to the 
new service from other existing flights. 

Q. They are Allegheny passengers, however? A. 
Yes, sir. 

Q. I assume then the remainder of the 13,432 are 
TWA passengers? A. Yes. 

Q. They are not new passengers, or passengers not 
now uSing air transportation? A. No, sir, these are 
present travelers. 

Q. Referring to your direct operating expenses, Mr. 
Bates, I notice you use as a cost for aircraft stops the 
figure $64.13? 

Examiner Ruhlen: What is the reference? 

Mr. Howard: This is still ILG-301 (revised). 

By Mr. Howard: 

Q. Referring to the block of figures headed "Operat- 
ing Expense”. A. Yes, Sir. 

Q. Under that direct expenses are two categories? 
A. Yes, sir. 

Q. One of your aircraft stops and, I believe, you 
computed that at $64.13? A. Yes. 


=*s 
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Q. Do you have in front of your BER Exhibit 3? A. 
I think I do. 
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Mr. Beckman: If you don't, I do. 
(Counsel handed the document to the witness.) 
The Witness: Yes, sir, I have it. 
By Mr. Howard: 
Q. Directing your attention to page 2 of that exhibit 
-- <A. Yes, sir. 
Q. I direct your attention to column 9 of this table 
referring to the Martin 202 and Convair 440. 
Examiner Ruhlen: Column 9? 
Mr. Howard: Yes, sir, page 2 of BER-3. 
Examiner Ruhlen: Oh, yes. 
Mr. Howard: It's numbered 9. 
Examiner Ruhlen: Yes. 
By Mr. Howard: 
Q. Mr. Bates, do you see the figure cost per air- 
craft 
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stop for the Martin 202? A. Yes, I certainly do. 

Q. What is that figure, sir? A. It is $32.24. 

Q. What about the Convair 440? A. It is $37.84. 

Q. Do you still think the figure $64.13 is a represen- 
tative figure? A. I cannot reconcile that with this one. 
What I would like to do is to check those expenses which 
are included in your exhibit and this Allegheny exhibit to 
make sure that complete direct costs were included in 
both. My thought obviously in 301 revised is to have a 
total direct cost which is a representative figure. 


x * * 


[750] 


-—* * 
By Mr. Colodny: 
Q. Will you turn to Exhibit 208, please? A. Yes, 
sir. 
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Q. The year ended March 31, 1963, it is correct that 
Eastern reduced its service at Wilmington, is that true? 
A. Yes, I think so. 

Q. And Allegheny’s traffic of daily passengers orig- 
inated went up in part due to the traffic which moved 
over from Eastern to Allegheny? A. In Part, yes. 

“ee 

Q. *** Turning to the 300 series of exhibits, in your 
opinion, Mr. Bates, would three-stop service by Alle- 
gheny between Wilmington and Pittsburgh be adequate? 
A. Would you read that, please? 

Examiner Ruhlen: Read the question, Miss Reporter. 

(The reporter read the pending question.) 

The Witness: No, sir. 

By Mr. Colodny: 

Q. Why nat? A. Because it is too short a haul or 

market for that 
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many stops. 
=* * 

Q. Is it true the reason you proposed non-stop serv- 
ice between Wilmington and Pittsburgh is your opinion 
that only non-stop service would compete with the serv- 
ice available at 
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Philadelphia? A. That is one reason. 


=e * 
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Q. My question is, is it not correct, Mr. Bates, that 
your Exhibit 301 (Revised) assumes that Allegheny 
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would not lose any of its present Philadelphia -Pitts- 
burgh traffic now being carried on the flights that you 
have rerouted via Wilmington? That is subject toa 
Yes or No answer. 

Mr. Beckman: The question has been asked and an- 
swered. 

Examiner Ruhlen: I will let him answer. 

The Witness: It is not true. The passengers, the 
13,000 passengers are shown -- now wait a minute. The 
13,000 passengers shown as a total figure, my only con- 
fusion in answering your question relates to passengers 
diverted to this new service. Is this what is bothering 
you? 

By Mr. Colodny: 

Q. No, I see where I may be confusing you. Let me 
rephrase my question once more. Is it not correct, Mr. 
Bates, that on your Exhibit 301 (revised) except for the 
Wilmington-Pittsburgh traffic which you have rerouted 
via Wilmington 
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that is now moving over Philadelphia you have made no 
adjustment for any traffic Allegheny might lose between 
Philadelphia and Pittsburgh on those flights which are 
rerouted into Wilmington? A. No adjustment is made 
because as I explained in my -- 

Q. I just want a Yes or No. A. No specific adjust - 


ment is made here for good and sufficient reason. 
se & 
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Q. Mr. Bates, with respect to your estimate of the 
$26,000 proportion that Allegheny would have stopping 
at Wilmington as opposed to not stopping at Wilmington, 
is that reflected in Appendix G? A. Yes, sir. 

Q. Is it not correct that in Appendix G you likewise 
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have assumed no loss in traffic -- Allegheny would lose 
no traffic between Pittsburgh and Philadelphia even 
though six of the flights stopped at Wilmington the same 
as you previously assumed with 301 (revised)? A. 

That is correct. 

Q. Turning to 311, please, in your estimate for the 
travelers to and from points west of Pittsburgh, the 
36.9 passengers shown under total travelers, am I cor- 
rect that this figure does not necessarily represent 
traffic that is today flying to Pittsburgh or was flying 
to Pittsburgh during the period used in deriving the fig- 
ure, namely, the O&D studies shown on Exhibit 312 for 
1962? 
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A. Well, Mr. Colodny, the traffic comes from 312, it's 
on a ratio basis. If you mean any relationship to Pitts- 
burgh traffic, your statement is incorrect. If you are 
talking about traffic -- 

Q. Let me give a specific example to see if I can 
shorten it. 

Taking the Nashville traffic shown on page 2 of Ex- 
hibit 312, turn to that, please. That shows in 1962 there 
were 1160 passengers between Wilmington and Nashville 
is that correct? A. Right. 

Q. According to the O&D figures 1120 of the 1160 or 
about 98 per cent move via Washington, not via Pitts- 
burgh, if you will accept my figures subject to check? 

A. All right. 

Q. In getting your 36.9 passengers to and from points 
west of Pittsburgh, you did not look at whether or not the 
Nashville traffic was moving via Pittsburgh in 1962? A. 
Naturally not. 


sas 
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Q. Please turn to 313, Mr. Bates. Directing your 
attention to the left-hand side of page 1, where you show 
Pittsburgh-Kansas City-Dallas and then the comment 
that it is 
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not a good schedule without four or five stops and long 
layovers, would you explain what that note means, please ? 
A. Well, this explains in the interest of completeness 
why Pittsburgh to Dallas, I would say, why the Pitts- 
burgh-Dallas schedules are not shown. 

Q. Did you check at that time to determine whether 
there were any Philadelphia-Dallas schedules? A. Yes, 
I believe there are some. 

Q. Why were those not shown? A. The total Dallas 
traffic is not one of the major traffic sources, Mr. Co- 
lodny. We tried to do this for the principal -- for those 
cities accounting for major portions of the Wilmington 
traffic west of Pittsburgh. There is some traffic to 
Dallas but it isn't exactly a standout. 

Q. Would you expect the Dallas traffic then to move 
over the Washington gateway? A. I would expect that 
Dallas, probably a greater portion of the Wilmington- 
Dallas traffic would go over Washington than over a lot 
of other points. I would expect it would go over Wash- 
ington rather than from a lot of other points. 

Q. Than would what? I think you added a little tothe 
answer that didn't have anything to do with the question. 
A. Let me put it this way. I would say as to Dallas 
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and some other points towards the South rather than to- 
wards the West, I would expect the Pittsburgh connec- 
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tion to have a more difficult time competing with the 
service out of Philadelphia than I would expect the Pitts- 
burgh connection to have in competing for cities directly 
west and to the northwest, let's put it that way. 

Q. If you were planning your own trip, Mr. Bates, 
would you consider the services available at Philadel- 
phia and Pittsburgh, assuming you had to make connec- 
tions, would you consider the requirement of an inter- 
line connection to be a negative aspect of the total pic- 
ture? A. Yes, I would consider both, undoubtedly, I do 
all the time. My question would be, is the interline air- 
line connection more negative than the surface travel 
and the parking and so forth at Philadelphia. 
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Q. Refer, please, to Exhibit R-1002, page 2. In con- 
structing this exhibit did you assume Allegheny would 
charge the combination of fares as opposed to the pub- 
lished tariff? A. That appears to be the basis for page 
2, yes. 

Q. Isn't it correct that if a Wilmington passenger 
were ticketed through on Allegheny even via a connec- 
tion at Philadelphia he would have been charged the Wil- 
mington-Pittsburgh published fare? A. I don't know. 

I would assume there would be a through fare. Thiswas 
based on some of the add-ups. 


-_** 
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Q. Please turn to R-1004. Isn't it true, Mr. Bates, 
that the CAB’s on-time schedules are realistic sched- 
ule regulations and has a schedule of on-time of 15 min- 
utes? A. A standard of on-time to 15 minutes? 

Q. As being ontime. A. Anything up until 15 min- 
utes late is on time. 
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Q. Yes. A. I believe that is correct, yes. 

Q. In your Exhibit R-1004, you didn't allow for the 
15-minute flexibility provided for in the Board's regula- 
tions, you simply took those flights which arrived ab- 
solutely on schedule without any delay? A. That is 
right. We didn't have the Board's regulation in mind. 
That is true. 
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Mr. Colodny: Turn to R-1006, please. 

The asterisk shown on this exhibit, Mr. Bates, oppo- 
site certain cities indicates that those cities were served 
on more than one segment, is that correct ? 

The Witness: That is correct. 

By Mr. Colodny: 

Q. How can you compare Wilmington's departures on 
Segment 3 alone with communities which received serv- 
ice on more than one segment? A. Just the way we do 
it by being as accurate as we can in pointing out those 
cities where service on more than one segment is pres- 
ent and the point is, of course, that I hesitated to have 
my staff allocate by segments. These flights at these 
starred points. My thought was that maybe we knew how 
to do this and maybe we didn't and there would be a big 
argument if we didn't. 


“ee 
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REDIRECT EXAMINATION 


By Mr. Beckman: 

Q. I think you didn't understand one of the questions 
put to you and I would like to give you an opportunity to 
clarify the record. 
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You had testified earlier with reference to Exhibit 311 
(revised) that any loss to TWA would in your opinion 
have been offset by new traffic. You said new traffic 
that wasn't traveling and then when you were asked about 
Appendix G to your ILG-A (supp) you were asked whether 
you assumed there would be no loss of traffic to TWA 
and you answered that question "Yes". Isn't it true that 
your assumption on loss to TWA being offset by stim- 
ulated traffic would apply to Appendix G as well as 311 
(revised)? A. That is true. I thought each time I an- 
swered that question I made that plain. 

Mr. Colodny: Could I have the question read back, 
it’s not clear to me. 

Examiner Ruhlen: I think Mr. Beckman is referring 
to 301 rather than 311. 

Mr. Beckman: Iam. Thank you for the correction. I 
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was referring to 301 (revised)- 
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Mr. Beckman: That does conclude our case with the 
exception of certain information we agreed to supply, _ 
and we will supply it promptly. 

Examiner Ruhlen: And let the record show that Wil- 
mington will take ILG-A and make such corrections in it 
as has been indicated in the record, if any, and the same 
applies to Allegheny’s Exhibit AL-T-2, Appendix AX and 
put in whatever notes are necessary andreproduce these 
documents and send them to the Examiner and all par- 
ties. = 

Mr. Beckman: Yes, sir, we understood you to mean 
Appendix G to ILG (supp). 

Examiner Ruhlen: Yes. 


ses 
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BEFORE THE 
CIVIL.AERONAUTICS BOARD 
WASHINGTON, D. C. 


In the Matter of the ; 
ALLEGHENY AIRLINES, INC. * Docket No. 14214 


"Use It or Lose It" Investigation 


MOTION OF NEW CASTLE COUNTY 
AIRPORT COMMISSION TO CORRECT 
TRANSCRIPT 


In accordance with Rule 24(1) of the Board's Rules of 
Practice, New Castle County Airport Commission here- 
by moves that the official transcript in the above-refer- 
enced proceeding be corrected as follows: 

1. Tr. 246, lines 20 -22: delete and replace with: 

"This class rate formula may be changed at 
any time. It does not comply with the pro- 
visions of the Act." 

We are not sure of the exact words used by the Ex- 
aminer. Counsel's recollection and notes show that the 
Examiner stated that the Examiner believed that the 
Class Rate was not legal in that it did not comply with 
the Provisions of the Act. 

2. Tr. 336, line 8: "qualify" should be "quality". 

3. Tr. 412, lines 20 -22: should read: 

"Q. Is there anything special about Allegheny's 
Wilmington-Pittsburgh traffic in May and 
June that would make it behave differently 
from Allegheny traffic at other nearby ci- 
ties such as Philadelphia?" 


4. Tr. 426, line 1: "lows" should be "loads". 

5. Tr. 429, line 4: "225 should be "25". 

6. Tr. 470, line 3: "T-hearing" should be "pre-hear- 
ing". 
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7. Tr. 473, line 20: Correct to read: 


"business in Pittsburgh which would at- 
tract travelers to Pittsburgh." 


8. Tr. 576, line 14: "65 per cent” should be '78 per 
cent”’. 

9. Tr. 587, line 13: “time” should be "type”’. 

10. Tr. 589, lines 18 - 24: add "ILG-400, p. 2, sec- 
ond para., ILG-500, third para.” 

ll. Tr. 596, line 7: "close"’ should be "class". 


Respectfully, 


/s/ Robert M. Beckman 
Koteen & Burt 

1000 Vermont Avenue, N.W. 
Washington, D.C. 20005 


Attorney for New Castle 
County Airport Commission 


[Certificate of Service, 1 Nov. 1963.] 
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CIVIL AERONAUTICS BOARD 
Washington, D. C. 20428 


SALISBURY - WILMINGTON 
"Use It Or Lose It" Case 


DOCKET 14214 


NOTICE TO ALL PARTIES: 


Proposed corrections to the transcript have been re- 
ceived from the New Castle County Airport Commis- 
sion. 

Pursuant to rule 24 (1), page 246 of the transcript 
lines 20 through 22, is corrected to read: 
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"This class-rate formula may be changed at 
any time and the amount of subsidy paid under 
this formula is not at issue herein, and " 


The other proposed corrections are approved. 
/s/ Merritt Ruhlen 


Hearing Examiner 
November 20, 1963 


[By stipulation ] 


CITY AND AIRPORT CODES 
USED IN EXHIBITS 


Atlantic City, N.J. HVN New Haven, Conn. 
Altoona, Pa. ILG Wilmington, Del. 
Baltimore, Md. ISP Islip, L. I. 
Bridgeport, Conn. Johnstown, Pa. 
Bradford, Pa. N.Y,, N.Y. (LaGuardia) 
Boston, Mass. Lancaster, Pa. 
Cleveland, O. Kansas City, Mo. 
Columbus, O. Chicago, Ill. (O'Hare) 
Cincinnati, O. Philadelphia, Pa. 
Dallas, Tex. Pittsburgh, Pa. 
Dayton, O. Parkersburg, W.Va. 
Wash.,D.C.(Natl.) Providence, R. I. 
Wash.,DC (Dulles) Salisbury, Md. 
Detroit, Mich. Louisville, Ky. 
(Metropolitan) 
Erie, Pa. St. Louis, Mo. 
Newark, N.J. Trenton, N.J. 
New London, Conn. Wildwood-Cape 
Harrisburg, Pa. May, N. J. 
Wheeling, W. Va. Detroit, Mich. 
Huntington, W. Va. (Willow Run) 
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ALLEGHENY AIRLINES, INC. 
WILMINGTON, DELAWARE 
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Docket 14214 
Exhibit BER-21 
Page 1 of 2 


ESTIMATED COST OF SEGMENT 3 SERVICE AT WILMINGTON, DELAWARE 


Operations and Maintenence h/ 
Depreciation and Rentels- 
Flight Equipment 1/ 


Total Aircraft Operating 


Return on Investment and 

Tax Allowance »/ $ 3,306 
Total Cost 

Ratio of Breakeven Need to Comercial Revenue 


Docket 1421, 
Exhibit BER-22 
Page 2 of 2 


STOW OST FS SS Se DELAWARE 


months ended March 31, 15963. 

the performance factor. 

for both types and at .1078 and .1077 hours 
respectively. See Exhibit FER-3. 


2.51 tons of express, and 35.00 tons of freight, based 
average haul of 172.90 miles for mail, 163.55 miles 
freight for the 12 months ended March 31, 1963. 
traffic and 19.LL% of sll 


stop and 70.52¢ per mile for CV-uL0 aircraft and at $32.24 
‘aod 68.h8% per mile for M-202 aircraft. See Exhibit BER-3. 
at $27.26 per bour for CV-LL0 aircraft aod $16.35 per bour for M-202 
~ system average for the 12 mooths ended Merch 31, 1963. 
Sl (See Exhitit BER-5) times 179.09 tons originated (96.2h 
> 18.65 express; 12.8 freight; and -l2 excess baggage). 


25.h1¢ per revenue too-mile -- system experience from Exhibit BER-b. 


61.51¢ per express ton-mile, Su.32¢ per 
baggage too-mile - system averages for 

the 12 months eoded March 31, 1963- 

0290 fewer C¥V-lh0 aircraft aod 
utilization) st an estimated cost 
which includes an estimated 50% 
ground equipmect. Return at 9.36% dased on AAA 
equity ratio at March 31, 1963. Taxes are computed st 52% of the equity return 
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Docket 14214 Exhibit SYB-16 


Routes and Driving Times From 
Salisbury to Washington National, 
Friendship and Philadelphia Inter- 
national Airports 


As a result of the inadequate service provided at 
Salisbury, most air passengers begin or terminate their 
air trips at Washington National, Friendship or Phila- 
delphia International airport. Tests have been made to 
determine the mileage and driving times between the 
center of Salisbury (the Wicomico Hotel) and these air- 
ports. 

The routes taken and the driving times are shown 
below: 

Road Distance: 


(1) Salisbury to Washington National 
Airport 128.3 Miles 


Route Followed: Wicomico Hotel 
Parking Lot in Salisbury, Md., 
then West on Main Street to Divi- 
sion Street; then North on Divi- 
sion Street to U.S. 50. U.S. 50 
West thru Washington to 14th 
Street or intersection of US. 1. 
Left on U.S. 1 across the bridge 
to intersection of George Wash- 
ington Memorial Parkway. Left 
on George Washington Memorial 
Parkway to Entrance of the Wash- 
ington National Airport to Termi- 
nal Building. 


Salisbury to Friendship Airport 108.3 Miles 


Route Followed: Wicomico Hotel 
Parking Lot on Main Street in 
Salisbury, Md., then West on Main 
Street to Division Street; then North 
on Division Street to U.S. 50. U.S. 
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50 West to Maryland Route 2. Fol- 
low Route 2 to Fifth Avenue in Glen 
Burnie. Turn left on Fifth Avenue 

to Stewart Avenue and left on Stewart 
to Hammond Ferry Road. Turn 
right here and follow signs. Turn 
left on Poplar Avenue to the Entrance 
Road to the Airport and on to the 
Terminal. 


Salisbury to the Philadelphia Inter- 
national Airport 129.9 Miles 


Route Followed: Leave the Wicom- 

ico Hotel Parking Lot and drive East 

to U.S. 13. Turn left on to U.S. 13 and 

follow U.S. 13 to Wilmington, Del. 

Turn right on to 13A. Follow 13A to 

Junction Penna. 291. Turn right on to 

Penna. 291 and stay on 291 to Entrance 

at Airport. Turn right to the Terminal 

Building. 
Driving Time: 
(1) Wicomico Hotel Parking Lot in 

Salisbury, Md. to Washington Na- 

tional Airport 2 Hrs. 51 Mins. 
(2) Wicomico Hotel Parking Lot in 

Salisbury, Md. to Friendship 

Airport 2 Hrs. 12 Mins. 
(3) Wicomico Hotel Parking Lot in 


Salisbury, Md. to Philadelphia 
International Airport 3 Hrs. 6 Mins. 


Non-Peak Hours: 


In all three cases cited above, the driving was during 
non-peak hours. Therefore, 10 to 15 minutes addi- 
tional driving time should’be added in each case for 
peak hours driving. 
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Allegheny Airlines, Inc. Exhibit AL-T-2 
Docket 14214 Page 1 of 4 


TESTIMONY OF ALBERT W. GOTCH 


My name is Albert W. Gotch. I reside in Rockville, 
Maryland. I am the senior partner in the firm of Gotch 
and Crawford, air transportation consultants, a field in 
which I have been practicing for more than 20 years. 
Within this time span, I have participated in scores of 
proceedings before the Civil Aeronautics Board. I have 
been a registered professional engineer, and a member 
of the National Society of Professional Engineers, for 
more than 25 years. 

I sponsor exhibits AL-17 through AL-21, and AL-R- 
1 through AL-R-5. They were prepared by me, and are 
true and correct to the best of my knowledge and belief. 

On exhibit AL-19, I have estimated that Allegheny's 
segment 3 service at Wilmington cost Allegheny an op- 
erating deficit of $22,000. The Bureau's corresponding 
breakeven need estimate on exhibit BER-21 is $7,000. 
The $15,000 difference between the two results lies es- 
sentially in the servicing expense estimates. Whereas 
I have computed indirect expense applying Allegheny's 
experienced units of expense by functional classifica- 
tion, the Bureau, employing its conventional methodol- 
ogy, has costed local station expense at only the incre- 
mental cost associated with the tons of traffic originated 
on segment 3 at Wilmington. 

In my opinion the Bureau's method does not produce 
an appropriate or equitable assignment of station costs 
to segments 3 and 8, in the situation being here analyzed 
For example, during the period under consideration, Al- 
legheny's reported station expense at Wilmington was 
$35,772 (BER-5). Also, during this period there were 
1,403 aircraft departures, of which 620 were segment 3 
(AL-18) and the remaining 783 segment 8. At an aver- 
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age station cost of $25.50 per departure, the cost as- 
signable to segment 3 service would be 
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$15,810, which would bring the Bureau estimate for 
servicing expense to $31,675, comparing closely with 
my estimate of $32,186 (AL-19). Under the Bureau's 
computation, each segment 3 departure cost only $8.24, 
with the segment 8 departures costing $39.16 each. I 
consider this an unrealistic and inequitable distribution 
of the station cost. 

With respect to the exhibits submitted by Wilmington, 
Iam in irreconcilable disagreement with its assessment 
of the cause for Wilmington's low traffic generation, its 
forecast of traffic potential and its estimate of operating 
results under its service proposal. 

There is unequestionably 2 certain degree of corre- 
lation between the volume of service provided a commu- 
nity, and the traffic generated, as Wilmington depicts in 
its 200 series of exhibits. But the carriers serving the 
community are constantly confronted with the question as 
to whether added service will attract sufficient added 
traffic to make the service expansion economically fea- 
sible. To test the feasibility, a carrier will from time 
to time add service. If the traffic response is good the 
service is maintained; but if the response is poor, the 
added service is dropped. 

Allegheny applied this kind of test at Wilmington in 
1961 when, as exhibit ILG-601 reflects, a second daily 
round trip to Pittsburgh was added in the second and 
third quarters of the year. Traffic response was 4 O&D 
passengers per day, or only one per flight. So, Alle- 
gheny, justifiably in my opinion, dropped back to the 
minimum of one round trip per day. 

I consider the underlying reason for Wilmington's 
relatively poor traffic response to segment 3 service to 
be not the level of service, but rather the traffic siphon- 
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ing effect of nearby Philadelphia International Airport. 
In this respect Wilmington's passenger productivity at 
its own airport is simply following the pattern set at 
satellite communities: Oakland vs. 
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San Francisco, Long Beach vs. Los Angeles and St. Pet- 
ersburg vs. Tampa. The substantial variety of highfre- 
quency, high quality, and multiple destination services 
available at Philadelphia, within an hour driving time 
from downtown Wilmington, has attracted, and in my 
judgment will continue to attract, the bulk of Wilming- 
ton's air travellers. 

The foregoing comments are also the basis for my 
rejection of Wilmington's Pittsburgh traffic forecast 
(ILG-311). In my opinion, the Wilmington forecast con- 
tains three inflationary miscalculations. First, Wilming- 
ton assumes that it generates the same relative propor- 
tion of Philadelphia-Pittsburgh no-reservation travel as 
does Philadelphia. This I doubt; and because of the 
ground distance and time factor, I estimate that Wil- 
mington's no-reservation patronage is about half of that 
of Philadelphia and Pittsburgh. Second, Wilmington as- 
sumes that Pittsburgh travel performed in the season- 
ally favorable months of May and June, will remain at 
the same daily level throughout the year. Thisis refuted 
not only by Allegheny's own Wilmington-Pittsburgh traf- 
fic experience, which indicates that more than one-fifth 
of the yearly traffic moves in those months, but also by 
the entire domestic airline industry experience. Where 
the seasonal swing from winter lows to summers highs 
persists. 

And finally, I consider Wilmington's estimate that Al- 
legheny would generate twice as many connecting as O 
and D passengers at Pittsburgh, as utterly unrealistic. 
As my exhibits AL-R-4 and AL-R-5 demonstrate, Wash- 
ington has been historically, and will in my opinion con- 
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tinue to be, the superior gateway for Wilmington travel- 
lers to and from the major cities west of Pittsburgh. I 
would expect interline connections at Pittsburgh to re- 
main at approximately 30% of local O & D -- the level 
experienced by Allegheny in 1962 (AL-R-2). 
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Substituting a more reasonable estimate of the Wil- 
mington-Pittsburgh traffic which Allegheny might at- 
tract, as I have done on Appendix A attached hereto; 
and adjusting for the major oversight committed by Wil- 
mington on ILG-301, namely, the severe loss or diver- 
sion to TWA of Philadelphia-Pittsburgh traffic resulting 
from rerouting 6 daily nonstop flights at prime times of 
the day via Wilmington, I must conclude that Wilming- 
ton’s estimate of a $75,000 improvement in Allegheny's 
operating income is a gross exaggeration. My analysis 
on Appendix A indicates that Allegheny could expect to 
experience 2 whopping operating deficit in excess of 
$1/2 million on the six rerouted flights at average load 
factors of less than 15%. 

Appendix C indicates that Allegheny carries about 
38,000 Philadelphia-Pittsburgh passengers on the six 
flights earmarked by Wilmington. And Appendix B re- 
veals clearly the tight competitive scheduling by TWA 
with respect to these earmarked flights. Were Alle- 
gheny to reroute these flights as one-stops via Wilming- 
ton with a time penalty of about 30 minutes, it would be 
disastrous sofar as Philadelphia-Pittsburgh traffic is 
concerned. I have estimated that Allegheny would do 
well to retain one out of four of its present passengers, 
which I frankly believe is an over-statement. 

Aside from the severe traffic loss which would re- 
sult, the rerouting of the six flights would disrupt Al- 
legheny's aircraft routing, thus affecting numerous 
other schedules which could impose further financial 
penalty. Taken collectively, I am obliged to label Wil- 
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mington's traffic forecasts and its proposed service 
patterns as financially infeasible and operationally im- 
practicable. 


(No page 913 in original record) 
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Allegheny Airlines, Inc. Exhibit AL-T-2 
Docket 14214 a —s Ps 
°: 


ESTIMATED OPERATING RESULTS OF WILMINGTON'S 
PROPOSAL TO OPERATE SIX DAILY PHILADELPHIA- 
PITTSBURGH FLIGHTS VIA WILMINGTON 


(Rebuttal of ILG-301) 


Depreciatica 
Total Direct 


Servicing Expense 

Pugr. Service @ 0.516¢/pagr. mile 
Acft. Servicing @ $22.24/departure 
Traffic Servicing @ $2.96/pagr. 

Res. and sales @ $1.58/psgr. 

Advt. & publ. @ 3.1% of transpor.rev. 
G & A @ 5.8% of cash expense 

Ground depr. & amort. @ 1.44% of 
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Allegheny Airlines, Inc. Exhibit AL-T-2 
Docket 4214 Appendix A 
Page 2 of 2 


10 daily flights plus 2 @ 6 days per week 

Allegheny experience at Wilmington, year ended March 31, 1963 
@ 275 miles per flight 

See BER-3, @ .1077 hrs/stop and .0046082 hrs/mile 

ILG psgrs. from AL-R-2 (4.5 x 2 x 365) 3,285 


PHL psgrs retained estimated @ 25% of 
present traffic carried (Appendix C) 9,551 


Total 12,836 
3,285 psgrs. @ 250 miles and 9,551 psgrs @ 275 miles 
@ 10.6% of psgr ton miles, Allegheny system experience in 1962 
@ $20.55 per psgr less 4% dilution 
61¢ /ton mile, Allegheny system experience in 1962 
10/ Computed from exhibit BER-3 
ise $27.28/hour, from exhibit BER-21 
12/ Allegheny 1962 system experience 
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sogheny Airlines, Inc. Exhibit AL-T-2 
acket 14214 


SIX PHILADELPHIA-PITTSBURGH 
FLIGHTS VIA WILMINGTON 


Estimated Breakeven Need of Six Flights 
Routed via Wilmington 


Net Revenue Retained on Remaining 
PHL-PIT Nonstop Flights 


Net Operating Deficit 


Estimated Breakeven Need of Six Flights 
as Presently Operated 


Estimated Net Increase in Breakeven Need 
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allegheny Airlines, Inc. Exhibit AL-T-2 
Docket 14214 Appendix AX 
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@ 5 daily and one @ 6 days/week. 


As on AL-T-2, Appendix A. 


@ 267 miles, PHL-PIT airport-to-airport. 
From AL-T-2, Appendix C. 


25,979 first class @ 68% of total (AL-14.1) 
12,225 no res. @ 32% of total (AL-14.1) 
25,979 @ $20.50 less 4% dilution 
12,225 @ $15.24 
Total 


25,979 first class @ $2.96 
12,225 no res. @ 1.14 
Total 


25,979 first class @ $1.58 
12,225 no res. @ 0.38 
Total 


From Appendix A 


Present passengers on PHL-PIT nonstops (App.AX) 
75% not carried on six flights (App.A, f2.-5/) 
10% salvaged on remaining PHL-PIT noastops 

Pugr. revenue retained @ $18.25 yield (App.aK) 

Indirect expense @ $8.13/psgr. (App. AX) 

Net revenue retained 


10/ From Appendix AX, ,.' 
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Allegheny Airlines, Inc. os Exhibit AL-T-2 


Docket 14214 af Appendix B 
Page 1 of 1 


1/ Allegheny scheduled arrival tines plus 30 minutes to 
serve Uiiningtos *. 


SOURCE: OMG - GRE, Hay 15, 1963 


Exhibit AL-T-2 
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-__1/ Yrom exhibit I1G-210, page 2 
2/ 574 AL PEL-PIT noustops scheduled in May 1963 and 566 operated 


3/ May 1963 AL FEL-PIT passengers represented 7.579% of FY 1963 
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Exhibit AL-T-3 
TESTIMONY OF L. THOMAS FERGUSON 


Q. Please state your name and address for the rec- 
ord. 

A. My name is L. Thomas Ferguson and I reside at 
103 Dover Drive, Corapolis, Pennsylvania. 

Q. What is your position with Allegheny? 

A. Iam Vice President of Sales and Service for Al- 
legheny. I have been associated with Allegheny Airlines 
since May 1955. In my present capacity as head of the 
sales and service function in Allegheny, I am responsi- 
ble for all sales activities of the airline. The company's 
advertising budget and program is under my supervi- 
sion. 

Q. What exhibits do you sponsor? 

A. I sponsor Allegheny's exhibits AL-12, 13, and 14.1 
These exhibits are true and correct to the best of my 
knowledge and belief. 

Q. Exhibit AL-12, page 1 shows that Allegheny did 
not have any expenditure in 1961 at Wilmington for ad- 
vertising. Do you have any comment on this matter? 

A. Yes. During 1961, the New Castle County Airport 
Commission carried on an extensive advertising and 
promotion campaign. The amount of activity carrieddur 
ing the campaign was in our opinion substantial and 
served to advertise Allegheny's services as well as 
those of Eastern at the New Castle County Airport 
throughout the area. As a matter of fact, I have noted on 
Wilmington's Exhibit 600 that some $27,000 for advertis- 
ing and promotion was expended during 1961. Even ex- 
cluding the portion which was paid to a limousine op- 
erator in the amount of some $7,000, the remainder of 
approximately $20,000 provided a substantial advertising 
coverage for the Wilmington area for Allegheny's serv- 
ices for a large portion of 1961. With the very stringent 
limitations on advertising dollars which are available to 
local service carriers, it 
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would have been difficult for me to have justified addi- 
tional expenditures at Wilmington during this period. 

Q. Qn Exhibit AL-12 you show Allegeheny's advertis- 
ing expenditures for 1962 at approximately $840. Do 
you have any comment on this expenditure and Wilming- 
ton's exhibit ILG-R-1009? 

A. Yes. The data as shown on Allegheny's exhibit 
AL-13 for the various cities includes all of Allegheny's 
trade agreement advertising. For example, at Altoona 
in 1962, Allegheny spent $3,625 for advertising, but of 
this amount approximately $2,186 was trade agreement 
advertising which involved no cash expenditure on Alle- ’ 
gheny’s part. Similarly, for all of the communities list- : 
ed on this exhibit the trade agreement amounts have been 
included. In order to clarify these amounts I have at- 
tached as Appendix A to my testimony the breakout of 
trade agreement dollars for each of the cities shown. 
Thus, of the $31,497.58 total shown on AL-13 for the :° 
communities on that exhibit, $10,472.80 equal to approxi- 
mately 34%, consisted of trade agreement advertising. 
As you can see, we rely heavily for trade agreement ad- 
vertising at many of our intermediate cities. At Wil- 
mington, however, during 1962 we were unable to enter 
into any trade agreement with the local media for ad- 
vertising purposes. As a result of this, the Wilmington 
figure tends to be on the low side compared with other 
communities. 

Q. Did Allegheny have any other promotional activity 
in Wilmington during 1961 and 1962? 

A. Yes. For several months during 1961, Allegheny 
assigned a sales representative to work with the Wil- 
mington people in promoting air service in that area. 
This gentleman was assigned almost exclusively to the 
Wilmington and Trenton areas during that period of 
time. It is my recollection that he was working in the 
Wilmington area from approximately March 1961 through 


JA 269 (923) 


October 1961. In addition, under our organizational con- 
cept, station managers and district managers 


[923] 


are responsible for sales and promotion work and the 
manager at Wilmington devoted a considerable portion 
of his time in these efforts consistent with the company’s 
policies. According to a check made of the records at 
Wilmington, numerous sales calls were made by the 
manager in 1961 and 1962. Also, I would like to em- 
phasize that through direct mail programs we have con- 
siderable contact on a regular basis with our customers 
in the Wilmington area similar to that throughout our 
system. We also had a sightseeing program in October 
1962 at Wilmington; a program which has proven very 
popular in promoting the concept of air service at many 
Allegheny cities. On that particular program, Allegheny 
boarded some 775 sightseeing riders on 16 sightseeing 
departures with Convair aircraft. 
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ADVERTISING AT 
WILMINGTON 


Response to Information Request 1 (A) (5) 
126) - None 


First Quarter - $84.00 
Wilmington Journal News - 


Second Quarter -$336.00 
Wilmington Journal News - 


Third Quarter - $252.00 
Wilmington Journal News - July 
August 
September 


Fourth Quarter - $168.00 
Wilmington Journal News - October 
November 


1963 


First Quarter - $178.80 
Wilmington Journal News - March 
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ADVERTISING EXPENDITURES 
AT ALLEGHENY CITIES ENPLANING 
122,000 PASSENGERS OR LESS IN 1962 


QUARTERS 


SECOND 


THIRD 


FOURTH 


$1,305.00 $1,172.00 $681.00 


1,071.00 
395.00 
407.00 
427.40 
496.00 
288.00 
458.00 
577.00 
280.00 
344.00 
324.00 
775.31 
264.00 
287.00 
420.00 
946.00 
336.00 


306.00 


606.00 
422.00 
471.00 
499.40 
372.00 
1,661.44 
662.00 
518.00 
210.00 
258.00 
492.00 
824.41 
216.00 
379.60 
360.00 
2,628.90 
252.00 


814.00 
246.00 
224.00 
88.00 
238.40 
160.00 
144.00 
318.00 
390.00 
140.00 
192.00 
$44.00 
361.97 
144.00 | 
416.01 
300.00 
120.00 
168.00 
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PASSENGERS ENPLANING AT 
PHILADELPHIA WITH TELEPHONE 
CONTACTS IN DELAWARE * 


Response to Information Request I (A) (6) 


MAY 1963 


No. with 
Delaware Contacts 
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36 
63 
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91 
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53 
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67 
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39 
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52 
40 
62 
20 
48 


8 luuomawonar 


8 
~ 


. 
* Passengers to sAampEtEte- on Allegheny's systena. 


Cre-43 s) 


(962B) 


Allegheny Airlines, Inc. 
Docket 14214 


PASSENGERS EXPLANING AT 
PHILADELPHIA WITH TELEPHONE 
CONTACTS IN DELAWARE * 


Response to Information Request I (A) (6) 
JUNE 1963 


No. with 
Delaware Contacts 
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PASSENGERS ENPLANING AT 
PHILADELPHIA WITH TELEPHONE 
CONTACTS IN DELAWARE * 


Response to Information Request I (A) (6) 


MAY 1963 


Total No. with 
Boarded Z * Delaware Contacts 


206 
182 
249 

90 
165 
167 
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215 
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296 
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PASSENGERS EXPLANING AT 
PHILADELPHIA WITH TELEPHONE 
CONTACTS IN DELAWARE * 


Response to Information Request I (A) (6) 
JUNE 1963 


No. with 
No-Res. Delaware Contacts 
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WILMINGTON SEGMENT 3 PASSENGERS 
PASSENGER MILES AND PASSENGER REVENUE 
12 Months Ended March 31, 1963 


WILMINGTON 


ONE WAY 

FARE 
Newark 3 11.00 
Hartford 17.50 
Lancaster 6.00 
Harrisburg 8.50 
Altoona 14.00 
Johnstown 16.00 
Pittsburgh 20.00 
Parkersburg 27.00 


Total Av.$ 15.49 


Discount dilution @ 4% 
Net passenger revenue 


Yield per passenger mile 


1/ From AL-7, adjusted to eliminate duplication of on-line traffic. 
2/ 1962 0 & D, assumed via Newark (could have moved via PHL). 
3/ 1962 O& D, assumed via Pittsburgh. 
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COMPUTATION OF WILMINGTON'S SEGMENT 3 
OPERATING STATISTICS 
12 Months Ended March 31, 1963 
M-202 


STOPS 1/ FLOW 


4,270 
714 
5,600 
658 


Total 


@ 97.7% adjustment factor 2/ 


Bours 3/ 


1/ From AL-9, unadjusted. 


2/ Relationship of actual departures from Wilmington (AL-4) to total flight 
— operated through or over Wilmington (AL-9) 


3/ From BER-4, Docket 14041, 12 months ended September 30, 1962 
im, M-202, @ 0.1078 hrs/stop and 0.0046533 hrs/mile 
Cv-440, @ 0.1093 hrs/stop and 0.0046533 hrs/mile. 
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ESTIMATED OPERATING RESULTS OF SEGMENT 3 
SERVICE AT WILMINGTON 
12 Months Ended March 31, 1963 


TRAFFIC DATA 


Passengers 1/ 
Passenger miles 1/ 
Ton miles 7 
Passenger 
Mail 2/ 
Express 2/ 
Freight 2/ 
Total ~ 


REVENUE 


Passenger 1/ 

Mail @ 79.1¢/ton mile 3/ 

Express @ 58.8¢/ton mile 3/ 

Freight @ 54.6¢/ton mile 3/ 

Exc Baggage @ 0.943% of passenger revenue ¥/ 


Total 


M-202 Cv-440 


Plying Ops. & Maint. 4/ 
Stops 5/ Fer 386 @ $32.54 234 @ $37.82 
Miles 3/ 10,983 @ 69.44¢ 7,827 @ 71.16¢ 
Depreciation 3/ 
Hours 5/  ~ 93 @ $13.82 62 @ $26.77 


Total direct 


Servicing 3/ 

Psgr. Service @ 0.516¢/psgr. mile 

Ac{t Servicing @ $22.24/departure 

Traffic Servicing @ $2.96/psgr. 

Res. and Sales @ $1.58/pegr. 

Advt. & Publ. @ 3.1% of transport revenue 

G&A @ 5.85% of cash expense 

Ground Depr. & Amort. @ 1.44% of cash expense 
Total indirect 

Total Operating Expense 

Operating Deficit 


From AL-17. 
From AL-2 @ 181 mi. average haul (AL-17). 
AL 1962 experience. 


From BER-4, Docket 14041, 
From AL-18, 
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PRESENT WEEKDAY NONSTOP SERVICE BETWEEN 
PHILADELPHIA AND PITTSBURGH 


Lv 
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Source: Official Airline Guide, QRE, July, 1963. 
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Vay, 1962 
-ne, 1962 


Total” 


Year Ended 
March 1962 
> 


AL-21 


ESTIMATE OF ALLEGHENY'S WILMINGTON-PITTSBURGH 
PASSENGERS MOVING VIA PHILADELPHIA, INCLUDING 
ESTIMATE OF FORMER SEGMENT 3 PASSENGERS RETAINED 


ILG-PIT 
SEGMENT PERCENT 
PSGR3 1/7 DISTRIBUTION 


112 

129 

241 21.7% 
1,112 100.0% 


Add PIT to PHL 


May, 1963 
June, 1963 


Total 


Year Ended 


March 196z// 


Total lst Class via PHL 
Add No Res @ 16% of total 3/ 


Total via PHL 


From AL-7. 


From AL-14.1. 


PHL to PIT 
BOARDINGS WITH ESTIMATED 
DELAWARE PERCENT 


contacts 2/ DISTRIBUTION 


192 


Estimated @ 4 of the total PHL-PIT no res. generation rate on AL-14.1. 


Includes an estimated 580 former Segment 3 passengers, determined as 
follows: 


Year ended March, 1963 

Estimated 20% lost or diverted to other 
gateways 

Passengers retained via PHL 


AL share @ 65% of total PHL-PIT 
market (AL 1962 experience) 


1,112 


222 
——sso- 


380 


(970) 


Allegheny Airlines. Inc. Exhibit Al.-R- 
Docket 14214 


WILMINGTON’S FORECAST OF THE WILMINGTON-PITTSBURGH 
PASSENGER POTENTIAL IS SEVEN TIMES GREATER 
THAN REPORTED EXPERIENCE 


(Rebuttal of ILG-311. page 1) 


2/ 
Wilmington's Forecast _ 


1962 Daily- 
Reported Each Daily Annualized Percent 
© & DR’ Direction O&D o&D Increase 


Wilmingtos - 
Pittsburgh 1040 


West of PIT 4030 
Total 


1/ From 11G-312 
2/ From 116-311 


Allegheny Airlines. Inc. Exhibit AL-R-2 
Decket 14214 


ESTIMATED WILMINGTON AIR TRAVELLERS TO 
AND FROM PITTSBURGH AND POINTS WEST 


(Rebuttal of ILG-311, page 1) 


Travellers to Use AL's 
Total ILG-PIT Service 
Travellers Percent Daily Pagrs. 


Daily Wilmington-Pittsburgh 2/ 
travellers in each direction C S50%=' 3.8 


Daily Wilmington travellers 
in each direction to and 
from points west of PIT 

Total daily ILG-PIT and 


beyond travellers in each 
direction 


From AL-R-3 
As on ILG-311, page 1 (assumes 6 daily nonstop flights) 


@29.3% of local O and D, Allegheny's 1962 ILG-PIT interline 
connecting as reported in CAB Competition Survey 


(971A) 


Allegheny Airlines, Inc. Exhibit AL-R-3 
Docket 14214 


ESTIMATED WILMINGTON AIR TRAVELLERS 
TO AND FROM PITTSBURGH 


(Rebuttal of ILG-31l, page 2) 


Allegheny Reservations at 
Philadelphia from Delaware 


Estimated No-Reservation Psgrs. 
@ 16% of total)/ 


Total Allegheny PHL-PIT enplanements 
Total Allegheny PHL-PIT originations2/ 
Total Allegheny ILG-PIT O and D 
Total annualized3/ 

Total TW ILG-PIT O and D4/ 


Total ILG-PIT O and D 


Daily passengers - each direction 


See exhibit AL-21 
@89 2% of enplanements, AL 1962 PIT-PHL experience 
@21.7% for May and June. See exhibit AL-21 


TW share estimated @40% of AL and TW total 


(971B) 


Allegheny Airlines, Inc. Exhibit AL-R-4 
Docket 14214 


IN 1962 ALL BUT 6.4% OF WILMINGTON PASSENGERS 
EXCHANGED WITH ITS LEADING MARKETS WEST OF PITTSBURGH 
USED SINGLE CARRIER OR WASHINGTON GATEWAY SERVICE 


(Rebuttal of ILG-311, page 1) 


1962 Reported Routin 
Top Ranking Markets O & D, ingle via 


West of Pittsburghl/ Psgrs.2/ Carrier Washingtor Other 


Wilmington - 
Nashville 
Louisville 
Memphis 
Parkersburg 
Chicago 
Columbus, O. 
St. Louis 
Lexington 
Dayton 

Subtotal (70%) 


Distribution 


All other points (30%) 


— 


1/ Markets with which a minimum of 100 passengers were exchanged 
during 1962. 


2/ From ILG-312 


SOURCE: CAB Airline Passenger Traffic Survey 


(971C) 


Allegheny Airlines, Inc. Exhibit AL-R-5 
Docket 14214 


WASHINGTON IS THE SUPERIOR GATEWAY FOR 
WILMINGTON P, DESTINED FOR ITS MAJOR 
MARKETS.’ WEST OF PITTSBURGH 


(Rebuttal of ILG-313) 


Daily Ex ss Flights?/to Destination from: 
Periauel pia Pittsburgh Washingtcs 


Destination Points 


Nashville 
Louisville 
Memphis 
Parkersburg 
Chicago 
Columbus 
St. Louis 
Lexington 


Dayton 


1/ Frosa a-e-4 Cre-2et) 
2/ ‘Nonstop or one stop only 


SOURCE: Official Airline Guide, QRE, July 15, 1963 


: ae on 
4 


Pea ayanve epayaaayy pyyeaesap anny 
| Ht ri ih 


See he 4 = i2 - 1 Pay i { 1 
ee vet 


(976) 
Exhibit AL-R-12 


Page 1 of 12 
IN WILMINGTON NEWSPAPERS* 


‘NOW! NEW: FLIGHT 
SERVICE: 


- 


hhés ) 


: 


10. PITTSBURGH 


sneaen Ci » 
ADVERTISING CAMPAI 
Qlay 5 & 6, 1961) 


Docket 14214 


* Wilmington Morning News and/or Wileington Evening Journal 
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Exhibit ILG-100 [988] 


WILMINGTON AND DELAWARE HAVE 
OUTPACED THE NATION IN POPULA- 
TION AND ECONOMIC GROWTH 


Among eastern states, virtually all of which experi- 
enced population growth in the period of 1950 through 
1960, Delaware's population growth of 40.3% ranks sec- 
ond only to the State of Florida (Exhibit ILG-101). Del- 
aware ranks sixth in percentage of growth in the period 
1950 through 1960 among all fifty states and the District 
of Columbia (ILG-102). Delaware is a wealthy state, 
21% of its households having annual cash incomes of 
$10,000 and over. It is tied for the rank of ninth among 
all fifty states and the District of Columbia (ILG-103). 
It ranks third nationally in retail sales per household 
and fourth in retail sales per capita. (Exhibits ILG-104 
and 105), 

Wilmington is the major population and economicarea 
in the State of Delaware. It is an area of exceptional 
effective buying income. Wilmington's metropolitan 
county area population ranks 68th nationally. Its effec- 
tive buying income per household is fifth in the nation 
and its effective buying income per capita is tenth (ILG- 
106-108). New Castle County ranks eleventh among 
3,071 U.S. counties in effective buying income per capita 
(ILG-121). Relative to the twenty county areas of sim- 
ilar size to Wilmington, it far outranks them in effective 
buying income per capita and per household (Exhibit 
ILG-109). 

Wilmington is the only city on Segment 3 whose serv- 
ice is in issue for deletion. In terms of population and 
economic indices, Wilmington stands out among Segment 
3 points. The population of its metropolitan county area 
exceeds that of every intermediate point except Phila- 
delphia (Exhibit ILG-110). In retail sales per house- 
hold it exceeds even Philadelphia and all other points 


JA 308 


(988-989) 


on the segment except Washington and Newark (Exhibit 
ILG-111). In effective buying income per household, it 
exceeds even Newark and all the other points on Seg- 
ment 3 


[989] 


except Washington (Exhibit ILG-112). 

The foregoing exhibits showed Wilmington's outstand- 
ing rank in population and economic indices. Exhibits 
ILG-113 through 119 show Wilmington's exceptional 
growth in the period 1950 through 1960. Among the fifty- 
two standard metropolitan siatistical areas of compara- 
ble population sizes in 1960, Wilmington's population 
growth of 36.4% exceeded the population growth at 40 of 
the comparable areas (Exhibit ILG-114). Wilmington's 
growth has in large part been outside the City of Wil- 
mington itself. This is demonstrated by Exhibit ILG- 

115 which shows a 71.1% increase in the period 1950 
through 1960 in the population outside the central city. 
This population increase exceeded the growth in the 
area outside the central city at 46 of the comparable 
size standard metropolitan statistical areas (Exhibit 
ILG-115). Wilmington really stands out amongthe areas 
served by Allegheny. Wilmington's population growth 
in 1950 through 1960 substantially exceeded 32 of the 
stations served by Allegheny (Exhibit ILG-116). The 
growth in the area outside of the City of Wilmington it- 
self exceeded 23 of Allegheny’s system standard metro- 
politan statistical areas for which there was informa- 
tion (Exhibit ILG-117). 

Among Segment 3 points, Wilmington's population 
growth of 36.4% exceeded the growth of every other city 
except Washington, which was 36.7%. Its growth was 
double that at Lancaster, Philadelphia, Harrisburg and 
Newark and four times the growth experienced at Pitts- 
burgh. Altoona and Johnstown, Pa. suffered population 
declines during this same period (Exhibit ILG-118). 
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Wilmington's growth in the area outside the City of Wil- 
mington far exceeded the growth in the areas of the 
other stations on Segment 3 with the exception only of 
the terminal points of Washington and Baltimore (Ex- 
hibit ILG-119). 


[990] 


As shown in Exhibit ILG-120 the population increase 
in Wilmington's area has been concentrated south and 
west of Wilmington. 


9391 


CAB Docket 14214 
Exhibit ILG-101 


DELAWARE'S POPULATION GROWTH SUBSTANTIALLY EXCEEDS 
THAT OF ALL EASTERN 


STATES EXCEPT FLOR 


ercent Population Growth - 1950-1960 


New Hampshire 
New York 

South Carolina 
North Carolina 
Massachusetts 
Rhode Island 
Tennessee 
Pennsylvania 
Alabama 

Maine 
Kentucky 
Mississippi 
District of Columbia 
West Virginia 


rere y—) 
Bray 


AWADIUBBONNWYW 


let 
NKHOWVSBYURUNSW NH 
UJ 

Sé 

eine Sab aenes 
NOwNREN 


(A) Less than 0.1 percent. 


SOURCE: U.S. Census, 1960. 
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392 CAB Docket 14214 
Exhibit ILG-102 


DELAWARE RANKS 6th IN PERCENT OF GROWTH OF POPULATION 
AMONG 50 STATES AND D.C. 


1950 - 1960 


Population (000 nt Percent 
State "eo "rss 6 Yecrease «© “fncrenze 


Florida 4,952 2,771 2,180 78.7 
Nevada 285 160 125 78.2 
Alaska 266 129 97 75 .8 
Arizona 1,302 750 $52 73.7 
California 15,717 10,586 5,131 48.5 


DELAWARE 


New Mexico 
Colorado 
Maryland 
Utah 


U.S. Census, 1960. 
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CAB Docket 14214 
Exhibit ILG- 103 


DELAWARE IS TIED FOR 9TH AMONG ALL 50 STATES 
AND THE DISTRICT OF COLUMBIA IN PERCENT OF 
HOUSEHOLDS WITH ANNUAL CASH INCOME $10,000 AND OVER 


State 
Alaska 
District of Columbia 
Hawaii 
New York 
Connecticut 
Nevada 
New Jersey 
California 


eu ovcunnG 


Illinois 


SOURCE: Sales Management "Survey of Buying Power," 
June 10, 1963. 


CAB Docket 14214 
Exhibit ILG-104 


DELAWARE RANKS 3rd AMONG ALL 50 STATES AND 
THE DISTRICT OF COLUMBIA IN RETAIL SALES PER HOUSEHOLD 


Retail Sales 
Per Household 
$6 ,053 
5,275 


4,943 


North Dakota 4,721 
Arizona 4,643 


SOURCE: Sales Management "Survey of Buying Power", 
June 10, 1963. 
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CAB Docket 14214 
Exhibit ILG-105 


DELAWARE RANKS 4th AMONG ALL 50 STATES AND 
THE DISTRICT OF COLUMBIA IN TOTAL RETAIL SALES PER CAPITA 


Total Retail 
Rank State Sales per Capita 
District of Columbia $1,997 
Nevada 1,697 
California 1,461 


DELAWARE 1,417 


1,412 


SOURCE: Sales Management "Survey of Buying Power", 
June 10, 1963. 
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CAB Docket 1421996 
Exhibit ILC-106 
Page 1 of 2 


WILMINGTON ‘S METROPOLITAN COUNTY AREA 


1962 National Rank 


Population 


Effective Buying 
Income: 


Per Household 
Per Capita 


SOURCE: Sales Management, Survey of Buying Power, June 10, 1963 
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CAB Docket 14214 
Exhibit ILG-106 
Page 2 of 2 


DEFINITION OF SALES MANAGEMENT METROPOLITAN COUNTY AREA 


"Sales Management has adopted the following criteria in 


place of the official sec (which require special Census data 


available only to the government). We have added satellite 
counties with more than 75% of employment in non-farm industries 
to central counties if: (a) they are adjacent, (b) such counties 
fall within the newspaper and television market as defined by 
Sales Management in its January 4, 1963 and February 1, 1963 
issues. Any county in which the combined newspapers of a news- 
paper market penetrate more than 202% of the households is 
credited to that newspaper (metropolitan) market, (c) if one- 
third of its resident working force is employed outside the 


county." 


SOURCE: Sales ement ,"Survey of Buying Power", 
June 10, 1963. 
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CAB Docket 14214 


Exhibit ILG-107 


WILMINGTON METROPOLITAN COUNTY AREA RANKS 5th 
OUT OF 300 SUCH AREAS IN EFFECTIVE BUYING INCOME PER HOUSEHOLD 


Effective 


Rank Metropolitan County Area 


1 Bridgeport -Stamford-Norwalk $10,362 
2 Anchorage 9,768 
3 Honolulu 9,485 
4 Washington 9,482 
5 u 9,250 


1/ Includes New Castle County (Del.), Cecil County (Md.), and 
Salem County (N.J.). 
SOURCE: Sales Management "Survey of Buying Power", June 10, 1962. 
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CAB Docket 14214 
Exhibit ILG-108 


WILMINGTON METROPOLITAN COUNTY AREA RANKS 10th 
OUT OF 300 SUCH AREAS IN EFFECTIVE BUYING INCOME PER CAPITA 


Effective 
Buying 


Income 


Metropolitan County Area Per a 
Bridgeport-Stamford-Norwalk $3,073 


Reno 2,899 
Washington 2,788 
Newark 2,739 
Patterson-Clifton-Passaic 2,708 
San Francisco-Oakland 2,673 
New York 2,670 
Chicago 2,665 
Los Angeles-Long Beach 2,649 

2,613 


2) ONO Oe Ee 


~ 
°o 


1/ Includes New Castle County (Del.), Cecil County (Md.), and 
Salem County (N.J.). 


SOURCE: Sales Management “Survey of Buying Power", June 10, 1963 
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CAB Docket 14214 
Exhibit ILG-109 


WILMINGTON'S METROPOLITAN COUNTY AREA BUYING 
INCOME SUBSTANTIALLY OUTRANKS INCOME OF SIMILAR SIZED AREAS 


1962 Rank Pate Jnsoie Standard 
Metropolitan County Areas 
Net ective 
Buying Income Per 
Estimated er Household 


Population Capita Income 
Bonclulu, Hawaii 3 
Youngstown/Warren, 0. 
Nashville, Tenn. 
Jacksonville, Fla. 
Allentown/Bethlehen, Pa. 
Omaha, Nebr. 
Salt Lake City, Ucah 
Grand Rapids, Mich. 
Tulsa, Okla. 
Richmond, Va. 


WILMINGTON, DELAWARE 


Flint, Mich. 


Fall River-New Bedford- 
Taunton, Mass. 


Knoxville, Tenn. 
Fresno, Calif. 
Harrisburg, Pa. 
Mobile, Ala. 


Fr. Lauderdale- 
Hollywood, Fla. 


Wichita, Kan. 
Canton, Ohio 
Charlotcre, N.C. 


SOURCE: Sales Management “Survey of Buying Power", June 10, 1963. 
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CAB Docket 14214 
Exhibit ILG-110 


WILMINGTON RANKS 6th OF 10 SEGMENT #3 
METROPOLITAN COUNTY AREAS IN POPULATION 


sepeent #3 Population 
nk Metropolitan County Area O005 


1 Philadelphia 4,535 
Pittsburgh 2,465 
Washington 2,174 
Baltimore 1,810 
Newark 1,755 
WILMINGTON 
Harrisburg 
Lancaster 
Johnstown 

10 Altoona 


SOURCE: Sales Management "Survey of Buying Power", June 10, 1963. 
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CAB Docket 14214 


Exhibit ILG-111 


WILMINGTON RANKS 3rd OF 10 SEGMENT #3 
METROPOLITAN COUNTY AREAS IN RETAIL SALES PER HOUSEHOLD 


note 1 Sales 


sagen #3 oe: 
ank Metropolitan County Area Household 


Washington $5,279 
Newark 4,801 


WILMINGTON 4,701 


Philadelphia 4,473 
Baltimore 4,385 
Harrisburg 4,379 
Lancaster 4,197 
Pittsburgh 3.994 
Johnstown 3,621 
Altoona 3,316 


SOURCE: Sales Management "Survey of Buying Power", 
June 10, 1963. 
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CAB Docket 14214 
Exhibit ILG-112 


WILMINGTON RANKS 2nd OF 10 SEGMENT #3 
METROPOLITAN COUNTY AREAS IN EFFECTIVE 
BUYING INCOME PER HOUSEHOLD 


Effective 
Segnent #3 Buying Income 
Rank Metropolitan County Area Per Household 


Washington $9,482 
WILMINGTON 9,250 


Newark 9,084 
Philadelphia 7,922 
Baltimore 7,630 
Pittsburgh 7,205 
Lancaster 6,927 
Harrisburg 6,818 
Altoona 5,652 
Johnstown $132 


SOURCE: 


Sales ement "Survey of Buying Power”, 
June 10, 1963. 
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CAB Docket 14214 
Exhibit ILG-113 


WILMINGTON'S STANDARD METROPOLITAN STATISTICAL AREA 
IS SHOWING EXCEPTIONAL POPULATION GROWTH 


New Castle 
County 
Delaware 


he ZA 2 Salem County 
asa New Jersey 


Rank in Population Growth - 1950-1960 


12th Among 52 U.S. Standard Metropolitan Statistical Areas of 
Comparable Size as to Total Population Growth 


6th Among 52 U.S. Standard Metropolitan Statistical Areas of 
rable Size as to Growth of Population Outside 
Central City 


3rd Among the 35 Standard Metropolitan Statistical Areas 
Served by Allegheny as to Total Population Growth 


4th Among the 27 Standard Metropolitan Statistical Areas Served 
by Allegheny as to Population Growth Outside 
Central City f 

2nd Among Segment #3 Citics as to Total Population Growth 


3rd Among Segment #3 Cities as to Population Growth Outside 
Central City 


SOURCE: U.S. Census, 1960. 
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CAB Docket 14214 
Exhibit ILG-114 
Page 1 of 2 


WILMINGTON RANKS 12th AMONG 52 U.S. STANDARD 
METROPOLITAN STATISTICAL AREAS OF COMPARABLE SIzeEL/ 
AS TO TOTAL POPULATION GROWTH 


Standard Metropolitan Population (000 Percent of 
Statistical Area Increase 
Fc. Lauderdale-Hollywood 

Fla. 
Orlando, Fla. 
Tucson, Ariz. 


Albuquerque, N. Mex. 
El Paso, Tex. 


Wichita, Kans. 
Jacksonville, Fla. 
Columbia, S.C. 

Salt Lake City, Utah. 
Charlotte, N.C. 
Flint, Mich. 


HOUND YVEWH 


os 


~ 
N 


WILMINGTON 


Mobile, Ala. 

Fresno, Calif. 
Beaumont-Port Arthur ,Tex. 
Shreveport, La. 
Greensboro-High Point,N.C. 


Bakersfield, Calif. 
Tulsa, Okla. 

Grand Rapids, Mich. 
Spokane, Wash. 
Omaha, Nebr.-lIowa 


Richmond, Va. 

Nashville, Tenn. 

Little Rock-North Liccle 
Rock, Ark 

Lansing, Mich. 

Bridgeport, Conn. 


Canton, Ohio 
Lancaster, Pa 
Harrisburg, Pa 
Des Moines, Ia 
Tacoma, Wash. 


South Bend, Ind. 

Ucica-Rome, N.Y. 

Trenton, N.J. 

Spri ield-Chicopee- 
Holyoke, Mass. 

New Haven, Conn 


ORE ABHAN NEU NU ODOw 


J 
uw 
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CAB Docket 14214 
Exhibit ILG-114 
Page 2 of 2 


WILMINGTON RANKS 12th AMONG 52 U.S. STANDARD 
METROPOLITAN STATISTICAL AREAS OF COMPARABLE SIZE 1/ 
AS TO TOTAL POPULATION GROWTH 


Standard Metropolitan Population (000 Percent of 
Statistical Area Increase 
Toledo, Ohio 
Davenport-Rock Island- 
Moline, Ia.-Ill. 
Peoria, Ill. 
Chattanooga, Tenn.-Ga. 
Erie, Pa. 


Allentown-Bethlehan- 
Easton, Pa.-N.J. 
Duluth-Superior, Minn.- 

Wis. 
Reading, Pa. 
Worcester, Mass. 
Charleston, W.Va. 


Huntington-Ashland, 
W.Va.-Ky.-Ohio 

Knoxville, Tenn. 

Johnstown, Pa. 

Scranton, Pa. 

Wilkes Barre-Hazleton,Pa. 


1/ All Standard Metropolitan Statistical Areas having 250 - 
500,000 Population in 1960. 


SOURCE: U.S. Census, 1960. 


WILMINGTON 
STATISTICAL AREAS OF COMPARABLE SIZE AS TO GROWTH OF 
POPULAT: CENTRAL CITY 


TON OUTSIDE 


Standard Metropolitan 
Statistical Area 


Fr. Lauderdale-Hollywood, 
Fla. 

Orlando 

Jacksonville, Fla. 

Salt Lake City, Utah 

Richmond, Va. 


WILMINGTON 


Grand Rapids, Mich. 
Flint, Mich. 
Wichita, Kans. 
Columbia, S.C. 
Spokane, Wash. 


Nashville, Tenn. 

Bridgeport, Conn. 

Little Rock-North Little 
Rock, Ark 


New Haven, Coan. 
Toledo, Ohio 


Trenton, NW.J. 
Bemmont-Port Arthur ,Tex. 


Spr: ield-Chicopee- 
Holyoke, Mass. 

Lancaster, Pa. 

Erie, Pa. 

Ucica-Rome, N.Y. 

Lansing, Mich. 


Bakersfield, Calif. 

Reading, Pa. 

Allentown-Bethlehen- 
Easton, Pa. 
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CAB Docket 14214 


Exhibit 


ILG-115 


Page 1 of 2 
RANKS 6th AMONG 52 U.S. STANDARD METROPOLITAN 


Population (000 


Percent of 
Increase 


& . 
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CAB Docket 14214 
Exhibit ILG-115 
Page 2 of 2 


WILMINGTON RANKS 6th AMOND 52 U.S. STANDARD METROPOLITAN 
STATISTICAL AREAS OF COMPARABLE SIZE AS TO OF 
POPULATION OUTSIDE CENTRAL CITY1 


Standard Metropolitan Population (000 Percent of 
Rank Statistical Area Increase 
Knoxville, Tenn. 20.7 


Duluth-Superior, Minn.- 
Wisc. 

Des Moines, Ia. 

South Bend, Ind. 

Davenport-Rock Island- 
Moline, Ia.-T1l. 


Charlotte, N.C. 
Mobile, Ala. 
Huntington-Ashland, 
W.Va.-Ky .-Ohio 
Tulsa, Okla. 
Charleston, W.Va. 


Johnstown, Pa. 
Scranton, Pa. 
Wilkes Barre-Hazleton, Pa. 
Greensboro-High Point, N.C. 
El Paso, Tex. 
Tucson, Ariz. 


1/ "Central City" definition appears in Exhibit ILG-113, page 2. 
The present exhibit measures population growth within the 
standard metropolitan statistical area, but outside the 
central city area. 


SOURCE: U.S. Census, 1960 
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CAB Docket 14214 
Exhibit ILG-116 


WILMINGTON RANKS 3RD AMONG 35 STANDARD METROPOLITAN 
STATISTICAL AREAS SERVED BY ALLEGHENY AS TO POPULATION GROWTH 


Standard Metropolitan Population (000 Percent of 
Statistical Area Increase 

Islip, N.Y. (Suffolk)l/ 667 276 141.7 

Washington, D.C.-Md.-Va. 2,002 1,464 36.7 


WILMINGTON 366 


Hartford, Conn. $25 
New London-Groton- 
Norwich, Conn. 157 
troit, Mich. 3,762 
Baltimore, Md. 1,727 
Cleveland, Ohio 1,797 


Salisburgy, Md . (Wicomico)2/ 49 
Bridgeport, Conn. 33. 
Atlantic City, N.J. 

Buffalo, N.Y. 


Philipsburg, Pa.(Centre) 
Lancaster, Pa. 

LSasalar psa neg Pa.-N.J. 
Harrisburg, Pa. x! 
Parkersburg, W.Va. (Wood)l/ 78 
Trenton, N.J. st 
New Haven, Conn 

Hagerstown, Md. a (uashingtoa)l/” bt 
Newark, N.J. 1,689 
Erie, Pa. 


Picctsburgh, Pa. 
Williamsport oe 


Providence-Pawtucket , 
R.1.-Mass. 
Huntington-Ashland, 
W.Va .-Ky.-Ohio 
Altoona, Pa. 
Wheeling, W.Va.-Ohio 


Bradford ,Pa. (McKean))/ 
Johnstown, Pa. 

Scranton, Pa. 

Wilkes Barre-Hazleton,Pa. 


l/ County population. 
SOURCE: U.S. Census, 1960. 
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CAB Docket 14214 
Exhibit ILG-117 


WILMINGTON RANKS 4th AMONG 27 STANDARD METROPOLITAN 
STATISTICAL AREAS SERVED BY ALLEGHENY AS TO POPULATION 


SOURCE: 


GROWTH OUTSIDE CENTRAL CITY 


Standard Metropolitan Population (000 Percent of 
Statistical Area Increase 

Washington, D.C.-Md.-Va. 1,238 662 

Detroit, Mich. 2,092 1,166 

Baltimore, Md. 788 456 


WILMINGTON 


Cleveland, Ohio 
Hartford, Conn. 
Bridgeport, Conn. 
New London-Groton- 
Norwich, Conn. 
Buffalo, N.Y. 


Trenton, N.J. 
Philadelphia, Pa.-N.J. 
Atlantic City, N.J. 
Harrisburg, Pa. 
Lancaster, Pa. 


Erie, Pa. 

New Haven, Conn. 

Newark, N.J. 

Providence-Pawtucket, 
R.1I.-Mass. 

Reading, Pa. 


Boston, Mass. 
Pittsburgh, Pa. 
Huntington-Ashland, 
W.Va .-Ky .-Ohio 
Altoona, Pa. 
Wheeling, W.Va.-Ohio 


Johnstown, Pa. 
Scranton, Pa. 
Wilkes Barre-Hazleton, Pa. 


Bradford ,Hagerstown, Isl ip; - Jamestown, Parkersburg, 


Philipsburg, Salisbury, Williamsport are not defined as 
Standard Metropolitan Statistical Arcas by Census Bureau, 
hence no available outside central city figures. 


U.S. Census, 1950. 
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1011 CAB Docket 14214 
Exhibit ILG- 118 


WILMINGTON RANKS 2nd AMONG SEGMENT #3 STANDARD METROPOLITAN 
STATISTICAL AREAS SERVED BY ALLEGHENY AS TO POPULATION GROWTH 


Standard Metropolitan Population (000 Percent of 
Rank Statistical Area Increase 
1 Washington, D.C.-Md.-Va. 2,002 1,464 36.7 


WILMINGTON 


tv 


Baltimore, Md. 
Lancaster, Pa. 
Philadelphia, Pa. 
Harrisburg, Pa. 


Newark, N.J. 
Pittsburgh, Pa. 
Altoona, Pa. 
Johnstown, Pa. 


COR BYEW 


os 


SOURCE: U.S. Census, 1960. 
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1012 CAB Docket 14214 
Exhibit ILG-119 


WILMINGTON RANKS 3rd AMONG SEGMENT #3 STANDARD METROPOLITAN 
STATISTICAL AREAS SERVED BY ALLEGHENY AS TO POPULATION GROWTH 
OUTSIDE CENTRAL CITY 


Standard Metropolitan Population Percent of 
Statistical Areas Increase 


Washington, D.C.-Va.-Md. 1,238 87.0 
Baltimore, Md. 788 72.9 


WILMINGTON 270 


Philadelphia, Pa.-N.J. 2,340 
Harri. 265 


217 
1,284 


1,801 
68 
227 
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CAB Docket 14214 
Exhibit ILG-121 


NEW CASTLE COUNTY RANKS llth AMONG 3,071 U.S. COUNTIES 
IN EFFECTIVE BUYING INCOME PER CAPITA 


Net Effective 

Buying Income 

County Leading City er Capita 
Westchester, N.Y. Yonkers $3,691 
Nassau, N.Y. Hempstead Township 3,185 
Montgomery, Md. Bethesda 3,184 
Arlington, Va. Alexandria 3,167 
Montgomery, Pa. Abington Township 3,139 
Fairfield, Conn. Bridgeport 3,073 
San Francisco, Calif. San Francisco 3,060 
Marin, Calif. San Raphael 3,031 
Bergen, N.J. Teaneck Township 2,943 
San Mateo, Calif. San Mateo 2,925 


EEE 


1l NEW CASTLE, DEL. WILMINGTON 2,858 


EE 


i 
ES 


z 
2 
3 
4 
Ss 
6 
Z 
8 
9 


SOURCE: Sales Management "Survey of Buying Power’, June 10, 1963. 
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Exhibit ILG-200 


WILMINGTON'S AIR TRAFFIC HAS 
BEEN DIVERTED FROM ITS OWN 

AIRPORT BY AIR SERVICE WITH- 
DRAWAL 


Wilmington, unlike practically all cities of compara- 
ble size has experienced negligible growth in reported 
air passenger volume using its own airport over the last 
ten years. That Wilmington's actual air traffic grew 
during this period is confirmed by previous exhibits 
showing that Wilmington has registered outstanding 
growth since 1950 in terms of population, effective buy- 
ing income increases and other indexes which would re- 
flect increasing air traffic potential. 

As Exhibit ILG-201 shows, Wilmington's air passen- 
ger volume using its own airport increased only 30% 
from 1952 to 1962. In comparison, the average of the 
43 cities of comparable size showed an increase of 144% 
(on a weighted basis) and 111% on an arithmetic basis 
over the same period. At only three of the 43 cities did 
total passenger volume grow at a lesser rate than Wil- 
mington's. 

The reasons for the negligible growth in passenger 
volume in and out of Wilmington are found in steady de- 
terioration of air service, particularly since 1959. Spe- 
cifically, as trunklines have withdrawn from Wilmington 
service, Allegheny Airlines has simply failed to fill the 
resulting air service gap. 

Wilmington's relatively poor traffic growth has re- 
sulted from poor air service. The interrelationship be- 
tween total service and total passenger traffic volumes 
is shown in Exhibit ILG-202. This exhibit traces the air 
service changes and air traffic volume changes for Wil- 
mington and compares such changes with those for the 
other Segment 3 intermediate points of Harrisburg, 
Johnstown, Altoona, and Lancaster during key years 
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from 1952 through fiscal year 1962. It is readily appar- 
ent from the charts and tables in the exhibit that in- 
creases in air passenger volume accompanied increases 
in aircraft service, 


[1016] 


and, by like token, decreasing volumes of passengers ac- 
companied decreases in annual aircraft departures. This 
has been true consistently ever since 1952. 

It is worthy of particular note that as to all five Seg- 
ment 3 intermediate points, there have been sharp de- 
clines in bothtotal air service offered these cities by all 
carriers and in total air passenger volumes generated by 
these cities since 1959. 

Total air passenger volumes and total air service of- 
fered the public between Wilmington and Pittsburgh are 
annualized in Exhibits ILG-203 and 204. Here again the 
interrelationship between air service offered the public 
and the volume of passengers who utilize that service is 
demonstrated. 

In Exhibit ILG-203 the total number of scheduled 
round trips and the total number of daily passengers 
generated between Wilmington and Pittsburgh is com- 
pared with that between Wilmington on the one hand and 
New York, Washington, and Boston on the other, over the 
six-year period from 1952 through 1958. Both air serv- 
ice volume and air passenger volume have declined dur- 
ing this period in the case of Wilmington-Pittsburgh. On 
the other hand, for the other three city pairs shown, sub- 
stantial increases in the number of daily round trips 
scheduled have been accompanied invariably by substan- 
tial increases in the volume of daily passengers gen- 
erated. 

Exhibit ILG-203 also shows that while in 1952 the vol- 
ume of Wilmington-Pittsburgh air passengers clearly 
exceeded that shown for the other three city pairs, sub- 
sequent service deterioration at Wilmington depressed 


ss (1016-1017) 


1958 Wilmington- Pittsburgh air passengers to only one- 
quarter to one-third of the volume of the other three. 

In Exhibit ILG-204 comparisons are made among the 
same four city pairs for the 1959-1962 period. Where 
Wilmington traffic in the New York, Washington and 
Boston markets in 1952- 
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1958 had shown increasing response to increasing serv- 
ice, the service withdrawals after 1959 brought declines 
in traffic in these markets too. 

It was during the 1959-1962 period, of course, that 
Wilmington became increasingly dependent upon Alle- 
gheny Airlines for its air service in all directions as 
American Airlines pulled completely out of Wilmington 
service and Eastern substantially decreased its service 
to and from the city. Quite obviously Allegheny has not 
made up for the increasing lack of reasonably good 
trunkline service to and from Wilmington. As a conse- 
quence, the Wilmington-Pittsburgh daily passenger vol- 
ume dropped over the entire ten years some 43%. 

In contrast to this declining passenger volume pic- 
ture for Wilmington-Pittsburgh, the Philadelphia-Pitts- 
burgh picture has been considerably brigh ter. In this 
market daily passenger traffic volumes in total have in- 
creased some 183% since 1952. As Exhibit ILG-205 
demonstrates, this different trend for Philadelphia- 
Pittsburgh is explained by its entirely different trend in 
air service. 

Total round trips per day provided Philadelphia - 
Pittsburgh by the air carriers serving this market in- 
creased from 2-1/2 round trips in 1952 to 22-1/2 in 
1962; whereas in the case of Wilmington-Pittsburgh, to- 
tal round trips per day declined from 3 to the minimum 
of one round trip in 1962 - a decrease of 67%. 

Finally, it should be noted from Exhibits ILG-203, 
204 and 205 that 1962 total daily air passenger volumes 
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between Philadelphia-Pittsburgh compare very favor- 
ably with those for the other Philadelphia markets, just 
as they did ten years ago in 1952. On the other hand, 
during the same period, the Wilmington-Pittsburgh 
market seriously deteriorated in relation to the other 
Wilmington markets. 


[1018] 


A basic reason for the depression in the Wilmington- 
Pittsburgh market as compared to the growth in the 
Philadelphia-Pittsburgh market appears in ILG-206. 
That exhibit presents a summary of Allegheny's service 
and traffic development in these two markets since 1959. 

Despite the existence of intense trunkline competi- 
tion between Philadelphia and Pittsburgh, Allegheny in- 
creased its frequency ten-fold since 1959 and operated 
eighteen non-stop flights per day in 1962 in this market. 
The result has been that Allegheny's Philadelphia-Pitts- 
burgh passenger volume has increased some fourteen- 
fold in these four years. 

In contrast, Allegheny reduced its minimal Wilming- 
ton-Pittsburgh service during the period and offered no 
non-stop flights whatsoever. As would be expected, traf- 
fic between Wilmington and Pittsburgh remained de- 
pressed. 

Exhibit ILG-207 summarizes Allegheny's service and 
air passenger volume between Pittsburgh on the one hand 
and six Segment 3 intermediate points on the other for 
the years 1952 and 1962. This exhibit demonstrates 
again, that where daily flights were increased over the 
ten years, daily passengers increased substantially. 
Where daily flights were cut substantially, air passenger 
volume deciined as well. 

In the cases of Lancaster, Harrisburg, and Philadel- 
phia, where Allegheny's daily flights in 1962 were equal 
to or up to six times what they had been in 1952, Alle- 
gheny‘s Pittsburgh passengers to and from these three 
points were in 1962 from 350% to 900% of 1952 levels. 


JA 333 
(1018-1019) 
In the cases of Altoona, Johnstown, and Wilmington, 
however, where Allegheny had cut its service over the 

ten years in half, Allegheny's traffic was only 90% of 
what it had been ten years earlier. 
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Exhibit ILG-208 demonstrates that Wilmington has 
well patronized the little service which Allegheny has 
given it. The average daily passengers originated by 
Wilmington for Allegheny increased 74% in the year 
eneded March 31, 1963 over the previous year. This was 
the third highest increase in daily passengers registered 
by any city on Allegheny's system. Similarly, Wilming- 
ton registered a 44% increase in passengers per air- 
craft departure and this increase ranked second among 
all cities served by Allegheny. 

Exhibit ILG-209 summarizes Allegheny's Wilming- 
ton-Pittsburgh service and traffic for selected years 
from 1952 through April of 1963. Allegheny's daily fre- 
quency in 1962 and 1963 was half what it had been ten 
years before. The result was, of course, that there was 
a decline in air passenger volumes in this market for 
Allegheny. It should be noted that during the second 
quarter 1961, when Allegheny temporarily doubled the 
service which it had been habitually providing, and of- 
fered one round trip commuter flight to Pittsburgh, air 
passengers per day more than doubled from 1960 levels 
showing that Wilmington quickly responds to air service 
at its own airport. 

While Allegheny has neglected Wilmington on Segment 
3, it has concentrated its resources (and subsidy dollars) 
in competition with the trunklines serving Pittsburgh- 
Philadelphia. Exhibit ILG-210 shows that between 1960 
and 1963 Allegheny increased its non-stop flights in this 
market from 12 to 20. It increased its service in this 
market despite falling loads. Its average passenger 
load declined from 24.0 in 1960 with 12 flights, to 21.3 


(1019) foe 
in 1963 with 20 flights. By 1963, 9 of the 20 flights had 
loads of less than 20 passengers, and 4 had loads of 15 
passengers or less. 

In Allegheny's 51 seat Convairs, a 21.3 passenger 
load is a load factor of 41.8%. The flights with lessthan 
20 passengers had load factors of under 39%, and the 
flights with 15 passengers or less were operating be- 
low 30% load factors. 
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WILMINGTON'S TOTAL PASSENGER VOLUME* 
TNS TD ear aaa AST 10 YEARS ONLY A FRACTION 
AS MUCH AS THAT IN 43 COMPARABLE CITIES 


144% = Wed. Avge. 


111% = Arith. 
Avge 


43 Cities of 
Comparable Size 


C1) 


*According to CAB O&D data. 
SOURCE: Pages 2 and 3 of this exhibit. 
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CAB Docket 14224 
Exhibit IL¢-201 Percent Increase 
Page 2 of 2 Over 1952 


Albuquerque, B. Mex. 
Allentown-Sethleben- 
Kastoa, Pa.-8.J. 
Bakersfield, Calif. 
Beaumcat-Port Arthur, Tez. 
Bridgeport, Coan. 
Charleston, WU. Va. 
Charlotte, B.C. * 
Chattanooga, Tean.-Ca. 


& o Be ~~ 
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boowakun 


1 
1 


~ 
ww 
. 


Es 


Leusing, Mich. 
Little Rock-Horth Little 


~ 
= 
° 
: 


3 


ja. 
Salt Leke City, Utah 
Shreveport, Le. 


37 


*According to CAB O4D data. The 43 cities sre those heving « standard 
e@etropoliten area population in 1960 of from 250,000 to 500,000. 


SOURCE: CAB O6D Survey 
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1022 CAB Docket 14214 
Exhibit ILG-202 
Page 1 of 5 


INTERRELATIONSHIP BETWEEN PASSENGER 
VOLUME AND SERVICE VOLUME 


Departures 


Passengers 


1958 59 60 FY 62 


SOURCE: Pages 4 and 5 of this exhibit. 


JA 338 


INTERRELATIONSHIP BETWEEN PASSENGER 1023 
VOLUME AND SERVICE VOLUME CAB Docket 14214 
Exhibit ILG-202 
Page 2 of 5 


Departures 


Passengers 


1958 59 60 


Departures 


Passengers 
10,000 


8,000 


6,000 


1952 1954 1958 59 60 FY 62 


SOURCE: Pages 4 and 5 of this exhibit. 
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INTERRELATIONSHIP BETWEEN PASSENGER 
VOLUME AND SERVICE VOLUME 
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Departures 1024 


Departures 


1952 1954 1958 59 60 
SOURCE: Pages 4 and 5 of this exhibit. 
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INTERRELATIONSHIP BETWEEN PASSENGER 
VOLUME AND SERVICE VOLUME 


1958 59 60 


Pages 4 and 5 of this exhibit. 
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Same as Page 2 of ILG-202. 
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1952 1954 1958 59 60 
SOURCE: Pages 4 and 5 of this exhibit. 
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WILMINGTON-PITTSBURGH TRAFFIC AND SERVICE 
DETERIORATED FROM 1952-58 RELATIVE TO OTHER 1032 
WILMINGTON MARKETS 
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Exhibit ILG-203 
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Daily Passengers 
Daily RT Scheduled Generated 


. 9- 
6- 
3- 


—E EE, 


SOURCE: Page 2 of this exhibit. 
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WILMINGTON -PITTSBURGH TRAFFIC AMD SERVICE 
DETERIORATED FROM 1952-56 RELATIVE TO 
OTHER WILMINCTON MARKETS 


1952 1954 


1/ 
True OGD passengers per day” 
between Wilmington and: 


New York 
Washington 
Boston 


Pittsburgh 


2 
Daily round trips echeduted2! 


between Wilmington and: 
New York 5-1/6 
Washington 
Boston 


Pittsburgh 


SOURCE: 1/ CAB Passenger Origin and Destination Surveys, March & September. 


2/ Official Airline: Guides, March & September each year - 
(tar. & Sept. ET's averaged.) 
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SINCE 1959 WILMINGTON AIR SERVICE 
DECLINED TO KEW YORK, WASHINGTON, BOSTON, 
AND PITTSBURGH RESULTING IN DECLINES IN TRAFFIC 


Daily Passengers 
——Generated _ 


SOURCE: Page 2 of this exhibit. 


True O&D passengers per day 
between Wileington and: 


New York 
Washington 
Boston 
Pitteburgh 
Daily round trips scheduled 
between Wilmingtoa end: 
New York 4-3/6 


SOURCE: CAB OGD Survey. 
Official Airline Guide. 
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SERVICE IMPROVEMENTS IN SELECTED 
PHILADELPHIA MARKETS, 1952-1962 
HAVE BEEN ACCOMPANIED BY SUBSTANTIAL 
IMPROVEMENTS IN PASSENGER VOLUME 


Daily Passengers 
300 - 


Washington 


Pittsburgh 


SOURCE: Page 2 of this exhibit. 
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SERVICE IMPROVEMENTS IN SELECTED PHILADELPHIA MARKETS, 
1952-1962, HAVE BEEN ACCOMPANIED BY SUBSTANTIAL 
IMPROVEMENTS IN PASSENGER VOLUME 


Between Philadelphia and: 1958 


True O&D passengers per day 
New York 


Washington 
Boston 


Pittsburgh 


Daily Round Trips Scheduled 
New York 49 45-1/2 $6-1/2 


Washington 32-1/2 39 52-1/2 
Boston 16-1/2 26 


Pictsburgh 20 


SOURCE: CAB O&D Survey. 
Official Airline Guide. 
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Exhibit ILG-266 


ALLEGHENY'S WILMINGTON-PITTSBURGH Page 1 of 4 
SERVICE AND TRAFFIC HAVE SHARPLY DETERIORATED 
RELATIVE TO PHILADELPHIA-PITTSBURGH'S SINCE 1959 


Total Daily One-Way Flights 
(Avge - March & Sept. i 


eid 


Total Daily Non-Stop Flights 
(Avge - March & Sept. 


113 


oO 
ILG PHL 


Daily Passengers 


SOURCE: Pages 3 and 4 of this exhibit. 
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: Page 2 of 4 
"S WLLMINCTON-PIITSBURGH 


ALLEGHENY 
SERVICE AND TRAFFIC HAVE SHARPLY DETERIORATED 
RELATIVE TO PHILADELPHIA-PITISBURGH'S SINCE 1959 


Wilmington Service as a 
Percent of -PIT One-Way Flights 


100% 


15% 
10% % 
Sera AE! ores! 
Wilmington Service As a 
Percent of “PIT Non-Stop Flights 


100% 


0% 0% 


Wilmington Service as a 
Percent of PHL-PIT Passengers 


13% 


Pages 1, 3 and 4 of this exhibit. 
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O6D Passengers Per Day 
1960 1961 


May Fits. N.S. Eqpt- 


Pittsburgh-Wilmington 
1959 
1960 
1961 
1962 


1963 


SOURCE: Official Airline Guide 
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ALLEGHENY'S PASSENGERS BETWEEN PITTSSURH AND SEGMENT 3 
INTERMEDIATE POINTS HAVE INCREASED OR DECREASED IN THE 
PAST TEM YEARS AS ALLECHENY SERVICE HAS INCREASED OR DECREASED 


Ratio, 1962 to 1952 
Between Pittsburgh and: Daily Flights Daily Passengers 


Lancaster 3502 


Barrisbuerg 
Philadelphia 


SOURCE: CAB O6D Survey. 
Official Airline Cuide. 
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WILMINGTON RANKS 3rd AMONC ALLEGHENY'S CITIES IN GROWTH 


OF WUMBER OF AVERAGE DAILY PASSENCERS 


1962 


YEAR ENDED MARCH 31, 1963 vs. MARCH 31, 


Average Daily Passengers 


Originated - 12 Mos. Ended: 
3/31/62 3731/63 


16.78 
7.29 


Atlantic City, N.J. 
Reading, Pa. 


33.66 
13.17 
WILMINGTON 7.92 13.79 
Hart ford /Springfield- 
Conn. -Mass 
Huntington, W. Va. 
New London, Conn. 
Wheeling, W. Va. 
Washington, D.C. 
Lancaster, Pa. 
Philadelphia/Camden - 
Pa.-N. J. 
New Haven, Conn. 
Buffalo, New York 
Boston ,Mass. 
Islip, N.Y. 
Salisbury, Md. 
Jamestown, N.Y. 
Jobnstowa, Pa. 
Parkersburg, W. Va. 
Scranton-WilkesBarre, 
Providence, R.I. 
Barrisburg/York, Pa. 
Altoona, Pa. 
Cleveland, Ohio 
Bridgeport, Conn. 
New York/Newark - 
W.Y.-4.J. 
Erie, Pa. 
Williamsport, Pa. 
Pittsburgh, Pa. 
Hagerstown, Md. 
Philipsburg, Pa. 
Trenton, N.J. 
Baltimore, Md. 
Bradford, Pa. 
Detroit, Michigan 


115.82 
28.62 


SOURCE: Chairman's “Mayors Letter”, June 27, 1963. 
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WILMINGTON RANKS Ind ON ALLECHENY'S SYSTEM IN GROWTH 
OF PASSENGER ORIGINATIONS PER DEPARTURE 
YEAR EXDED MARCH 31, 1963 vo. 


___YEAR_EXDED MARCH 31, 1963 vo. MARCH 321252. 


Pa-cencers/Departute 
Year Eud Perce. 
Warsz W3r763 Change 


Reading 2.2 


WILMINGTON 2.5 


~ 


Be ft iagton 

Islip 

Wheeling 

Lancaster 
Washiagtoa, D.C. 
Bart ford /Springfield 
Avia stic City 
Buffalo 

Mew Loodoa 
Barrisburg 
Jamestowe 
Scrantoa/Wilkes Barre 
Parkersburg 
Jobastown 
Providence 

Bostoa 

Altooes 

Baltiaore 


t 
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~ 
FEWOWROWOUNWWWwogwe ~ 
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3 
8. 
6 
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4 
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~ 
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Cleveland 
Detroic 
Salisbury 
Philipsburg 
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SOURCE: CAB Form 41 
Chairman’s “Mayors Letters”, June 27, 1963. 
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1952 - Mar. 
Sept. 


1954 - Mar. 
Sept. 


1956 - Mar. 
Sept. 


1958 - Mar. 
Sept. 


1960 - Mar. 
Sept. 


1961 - Second quarter 


1962 - Second quarter 


1963 - April 
May 


SOURCE: CAB O&D Survey. 
Offictal Airline Guide. 
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ALLECHENY HAS SHARPLY INCREASED 
ITS PHILADELPHIA-PITTSSURGH NOKSTOP SERVICE 
DESPITE FALLING LOADS ON THAT SERVICE 


Month of Mey 
1962 


Suaber Nonstop Flights 
(both directions) 18 


Average Passenger Load 


Sumber Flights vith 


Average Load 


Mumber flights vith 
20 passengers or less 


CAM cotenas encept 1165" sdruken , Tr, mS 


— offs -f e~t J 


SOURCE: Page 2 of this exhibit. 
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Exhibit ILG-300 


SERVICE AT WILMINGTON WILL GEN- 
ERATE A MINIMUM OF 18 DAILY EN- 
PLANEMENTS AND REDUCE BOTH AL- 
LEGHENY'S NEED AND SUBSIDY 


There are, today, between 22 and 28 daily O&D pas- 
sengers between Wilmington and Pittsburgh (Exhibit 
ILG-311). In addition, there are 74 daily O& D passen- 
gers between Wilmington and points west of Pittsburgh, 
for which Pittsburgh is a convenient and logical gate- 
way (Exhibits ILG-312 and 313). 

The New Castle County Airport Commission is pro- 
posing that three of Allegheny's 10 daily non-stop round 
trips between Philadelphia and Pittsburgh be routed via 
Wilmington. Three well-timed direct Wilmington-Pitts- 
burgh round trips should attract at least half the present 
Wilmington-Pittsburgh O&D traffic now using the Phila- 
delphia Airport and at least one-third of the present Wil- 
mington air traffic beyond Pittsburgh. This quality of 
service at Wilmington's own airport would also stimu- 
late new traffic, particularly in the short-haul Wilming- 
ton-Pittsburgh market, in addition to the passengers 
presently using the Philadelphia Airport. However, asa 
conservative base for computing the financial effect of 
the proposed service at Wilmington, only a portion of 
the present actual oe is used - 18.4 enplanements 
a day. 

Exhibit ILG- 304 ‘shows that routing the 3 daily round 
trips through Wilmington will result in an additional 

oz mano aes income for Sareea 
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how drastically Allegheny's Philadelphia- burgh 
been increasing in terms of total da n- 


sot Re 


tially less than breakéve 
by Exhibit ILG-304, the s 


54 45RSOO 
on these siX Philadelphia-Pittsburgh non-stop 
duce this operating loss by some 17% ( 
16-305) J 
These same six Philadelphia-Pittsburgh non-stops 
are-operated presently at load factors well below Alle- 
gheny's system and the industry average (Exhibit ILG- 
306). With the addition of Wilmington as a stop on each 
of these six one-way non-stops, load factors on the 
flights will be increased from 33% to a level above Alle- 
~, gheny's system average and that of the industry (Ex- 
> hibit ILG-307). 
= The proposed improved service for Wilmington, then, 
rh will be not only of substantial benefit to Wilmington air 
> travelers but will benefit also the operating and finan- 
cial results of Allegheny. 


The effects of the proposed new service for Wilming- 
ton upon subsidy are significant. [in Exhibit ILG-309 the 
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ibit ILG-310 demonstrates that the addition of the 
Cit}\ef Wilmington on the six Philadelphia-Pittsburgh 
non-stop flights as proposed by Wilmington here will re- 
duce Allegheny's annual subsidy under the class rate by 
some $109,00Q. The net subsidy effect, therefore, of the 
two changes in Allegheny’s April 1963 service pattern - 
first, the elimination of the Wilmington-Altoona-Johns- 
town-Pittsburgh flight,-and second, the addition of Wil- 
mington on six of Allegh 's Philadelphia-Pittsburgh 
flights - will scrcmsiti tes net subsidy reduction of 
$92,000 under the cJass rate. This sum it will be noted, 
will be offset by, the operating income anticipated for the 


and an almost equal reduction in its actual subsidy 
il pay.J 


THE PROPOSED WILMINGTON-P 
BRING $75,000 IN NEW INCOME TO 


Operating Data: 
Passengers 
Scheduled Departures 
Performance Factor 
Actual Departures 
Plane Miles 


Net Revenue Contribution: 
Wilmington-Pittsburgh Operation: 
Passenger Reveme $268 ,8645/ 
Less Present Allegheny 
PHL-PIT Passenger Revenues 
to be Diverted to New Service 49 ,0566/ 
Net Passenger Revenue Contribution $219,808 _- 


Net Passenger Reverwe after 
2% Dilution $215 ,412 


Mail and Property @ 9.75%2/ 21,003 

Total Net Revenue Contribution $236,412 
Operating Expense: 

Direct: 2073 stops @ $64.138/ $132,941 


16,586 Mi. @ 52.46¢ 8,701 


Indirect: Station Expense 
plus Advertising 


Total Chargeable Operating 
Expense 


Operating Income from New Service 


CAB Docket 14214 
Exhibit ILG-301 
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Footnotes: 


1/ Bxhidic ILG-411, page 1, 18.4 x 2 x 365. 


2/ 3 RY/day, non-stop to and from Pittsburgh. 
3/ Allegheny experience at Wilmington, year end June 30, 1962. 


4/ PHL-ILG-PIT (265) less_PHL-PIT ey, or 8 additional miles 
per flight (S x 6 x 365 x 94.62 = 1 62586) . 


S/ 13,432 passengers @ $20.00 F.C. fare =$268 ,864 
6/ From Exhibit ILG-411, page 2: Allegheny average montly 

mG-PIT pt fim May and June, 1963 -_248_ 

Passengers destined for Pittsburgh 222* 


Passengers destined beyond Pittsburgh 26 
*89 .5Z of total enplanements 


Passengers diverted to new service: 
Destined to Pittsburgh 50% 
Destined beyond Pittsburgh 332 

Total 


ceo 2 aaa 
ae et 2) 


Two-thirds of passengers 

@ $20.55 = $39 .456 
One-third of passengers 

@$15.% = 9,600 


Total Passenger Revenue $49,056 
7/ Allegheny system experience, May 1963. 
8/ From AL-113, Docket 13494. 


9/ 50% increase ($15,700) in AL's reported station expense 
for Wilmington, calendar year 1962, Legge $2,500 atrectisiog 
et. Average of Altoona, Johnstown and Lancaster was 
$2, in 1962 (AL Exhibir-13). This f e was increased 
to $2,500 - three times AL's 1962 advertising expenditure 
at Wilmington in 1962. Fs 


(follows 1052) 
dene 
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THE PROPOSED WILMINGTON PITTSBURGH OPERATION WILL 
BRING $71,162 IN MEW INCOME TO ALLECHERY 


Operating Data: 


Passengers 

Scheduled Departures 
Performance Factor 
Actual Departures 
Plane Miles 


Net_Revenue Contribution: 


Wilmington-Pittsburgh Operation: 
Passenger Revenue 

Less Present Allegheny 

PHL-PIT Passenger Revenues 

to be diverted to New Service 


Met Passenger Revenve Contribution 


Net Passenger Revenue after 
2% Dilutioa 


Mail and Property at 9.7502! 


Total Net Revenue Contribution 


ati : 
8/ 
Direct: 2073 stops at $64.13— 
16,5i5 Mi. at 52.46¢ 
Indirect: Station Expense 
plus Advertising 


Total Chargeable Operating Expense 


Operating Income from New Service 


(follows 1052) 
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Footnotes: 
Exhibic ILG-311, page 1, 15.4 x 2 x 365. 
3 Kt/day, non-stop to and from Pittsburgh. 
Allegheny experience at Wilmington, year end June 30, 1962. 


PHL-ILG- PIT (265) less PHL-PIT (257), or 8 additional ailes 
per flight (8 x 6 x 365 x 94.62 = 16,586.) 


13,432 passengers at $20.00 F.C. fare = $268,864 


From Exhibit ILC-311, page 2: Allegheny average monthly 

ILG-PIT enplanements, May and June, 1963 -_248 
Passengers destined for Pittsburgh 222 * 
Passengers destined beyond Pittsburgh 26 


*89 52 of total enplanements 


Passengers diverted to new service: 
Destined to Pittsburgh 502 


Destined beyond Pittsburgh 332 
Total 


Axzwal Passengers Diverted 
(120 x 2 x 12) 


Two-thirds of Passengers 
at $20.55 = $39 456 


One-third of Passengers 
at $15.% © 14,630 


—_—_—_= 


Total Passenger Revenue $54,086 
Allegheny system experience, May 1963. 
From AL-113, Docket 13494. 


SOZ% increase ($15,700) in AL's reported station expense for 
Wilmington, calendar year 1962, plus $2,500 advertising 
budget. Average of Altoons, Johnstown and Lancaster was 
$2,150 im 1962 (AL Exhibit-13). This figure was increased 
to $2,500 - three times AL’s 1962 advertising expenditure 
at Wilmington in 1962. 
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THE PROPOSED WILMINGTON-PITTSBURGH OPERATION WILL 
BRING $117,000 IN NEW INCOME TO ALLEGHENY 

rati ta: 

Passengers 

Scheduled Departures 

Performance Factor 

Actual Departures 


Plane Miles 
Aircraft Hours 


Net Revenue Contribution: 


Wilmington-Pittsburgh Operation: 
Passenger Revenue 


Less Present Allegheny 

PHL-PIT Passenger Revenues 

to be diverted to New Service 

Net Passenger Revenue Contribution 


Net Passenger Revere after 
2% Dilution $210 ,263 


Mail and Property at 9.7528/ 20,501 
Total Net Revere Contribution $230,764 


Aircraft Operati se 


Operations and Maintenance?! $ 87,614 
Depreciation and tal 
Flt .EquipmentL9 — 1491 


Total Direct Expense $95,105 


Servicing Expense 


(A) Added cost method l/ as per 
ILG-301 (Rev.) 


Total Chargeable Operating Expense 
Operating Income from New Service 
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Footnotes: 
Exhibit ILG-311, page 1, 18.4 x 2 x 365. 
3 RI/day (3 x 365 x 2). 
Allegheny experience at Wilmington, year end June 30, 1962. 


PHL-ILG-PIT (265) less-PHL-PIT (257), or 8 additional miles 
per flight (8 x 6 x 365 x 94.672 = 16,586). 


antes operated in fee six selected own May 1963, 
yy equipment 440 - 138 or 86% 


7 or ters 
2s ar 


Distribution by equipment type: 


11078 hours per stop - 
1077 hours per stop - as per BER-3. 


13,432 passengers at $20.00 F.C. fare = $268,640. 


From Exhibit ILG-311, page 2: Allegheny average monthly 
ILe-PIT enplanements. a — June, 1963 - s 
Passengers tined for ttsburgh 
Passenger destined beyond Pittsburgh 
%89 .5Z of total enplanements 


ee diverted to new service: 
Dest: to Pittsburgh 502 
Destined beycaod Pittsburgh 332 
Total 
Passengers Diverted 
(120 x 2 x 12) 


Two-thirds of Passenger: 
at $20.55 = $39 ,456 


One-third of Passengers 2 
at $15.24 @ 14,630 
Total Passenger Revenue $54,086 


Allegheny system experience, May 1963. 


(1055) 


CAB Docket 14214 
cee apee 16-301 (29D Ra.) 
Page 3 of 3 


Footnotes: (Continued) 
9 Mileage and departure cost: 


Miles S080 ag Tosah 

Cost per Mile 76.5208/ Si .tbes/ 

Mileage Cost $9,224 $240 $11,625 

Stops 1,635 ron 

Cost per Stop $37.862/ $32.248/ 

Stop Cost $61,868 $14,121 _75,.989 
Total Operation & Maintenance Cost $87,614 


3/ As per BER-3 and 21. 


10/ =e eer hourly cost, by equipment type as per 


CV-440: 236.6 hours x $27.28 per hour - eee 
M-202: 63.4 hours x 16.35 per hour - 
Total Depreciation Cost 


50% increase ($15,700) in AL's ted station expense 
for orga ee calendar — » plus $2,500 rncrgha eg 
town and enero fa 


< £ Altoona, Johns 
$2, This f 


to $2,500 - three times AL's 1962 ing Vexpenditure 
at Wilmington in 1962 


JA 372 
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ALLEGHENY'S PHILADELPHIA-PITTSBURGH NON-STOP 
FLIGHTS OPERATE AT AN ANNUAL OPERATING LOSS OF $693,000 


May 
1963 
Operating Data: 
Total Flights Operated: 


Eastbound 284 
Westbound 281 


Total 565 


Total Plane Miles Operated: 


Convair 123,291 
Martin 24 564 


Total 147,855 
Total Passengers Carried 12,120 
Average Passenger Load 21.4 


Revemes: 


" Passengert/ $223 ,062 
Mail and Property2/ 21,749 
Total Operating Revenue $244 811 $2,937,732 


Expenses: 
Flying Operations, Direct 
Maintenance and Depreciation: 


Convair 123,291 x 100 123 ,698 
Martin 24 564 x 91.45¢3, 22-464 


Total Direct Cost $146,162 
Ground and Indirect 


Cost @ 107% $156 ,3934/ 


Total Operati: 
Expense _$302,555 630,660 


Operating Loss $ Py z 692 928 
Operating Loss/Mi. 39 .05¢ 


Cb br rejected Te, 145 - fee ok pel] 
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1/ 1/3 Passengers (4,040) @ $15.24 61,570 
2/3 Passengers @ 20.55 166 ,044 
Total Passenger Revenue “227,614 


Less Dilution of 2% $53 
A 


2/ System average ratio for May, 1963, mail express freight 
and excess baggage ($137,987/$1,418,752, or 9.75%). 


3/ Allegheny System, May 1963: 


M-202 CV-440 Total 
Flying Operations $263 ,968 $319,401 $583,369 
Direct Maintenance 118 ,613 136 ,247 262 ,263 


ae rp Flight 
ipment 33,543 _ 90,197 _123,740 
Total Direct $416,124 $545 ,845 $969 ,372 


Revenue Miles 455 000 544 000 999 ,000 
Total Direct Cost/Mi. 91.45¢ 100 .33¢ 


4/ Total operating expenses - Allegheny System $2,004 ,485 
4/ ng exp: Allegnesy ystem, 2004 , 


Direct Expenses - Allegheny System, May 1963 969,372 
Ground and Indirect Expense 1,035 ,113 


Ratio, Ground and Indirect/Direct 2 


Application of this 107% to the direct cost total 
results in Ground and Indirect costs eable to 
the PHL-PIT non-stop operation of $147,013 (page 1). 
This total is 14.2% of Allegheny's system Ground and 
Indirect costs in May 1963 - a very conservative 
ratio, since the ratio of PHL-PIT non-stop passenger 
revenues to the Allegheny system total passenger 
revenues was 16.0%. 


Ceek..t vejec bell, YY. (%$ = “fe € wr) 
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ALLEGHENY 'S PHILADELPHIA-PITTSBURGH NON-STOP FREQUENCIES 
ARE AMONG THE HIGHEST LOCAL SERVICE FREQUENCIES 
IN THE COUNTRY 


Chicago-tMtilwaukee 
New York-Albany 
Philadelphia-Pittsburgh 


Fort Worth-Dallas 
San Francisco-San Jose 


St. Louis-Springfield 
Kansas bonet A7.0 ra 
Rochester ‘falo 


7 warkets with 
7 warkets with 
26 markets with 


CAB Report to the President on Airline 
etre Reduction Program, June 1963, 
‘age 1b- 


Centra ryet Te. 145 - offer of poe] 
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SIX OF ALLEGHENY'S PHILADELPHIA-PITTSBURGH NON-STOP 
FLIGHTS OPERATE AT AN ANNUAL OPERATING LOSS OF $457,440 


Operating Data: 
Total Flights Operated 
Plane Miles Flown: 


Convair 
M-202 


Total 
Total Passengers Carried 
Average Passenger Load 


Revenues: 


P. 
Mail and Property3/ 
Total Operating Revenue 


Expenses: 
Direct: 


CV - 36,846 x 100.33¢4/ 
M-202 -'9,879 x 91.45¢4/ 9,034 


36,968 
) 
Total Direct 46 ,002 
Ground and Indirect @ 107%4/ _49,222 
Total Operating Expenses $95,226 $1,142,688 


Operating Loss $38,120 $ 457,440 


C Gobse vegeetel’, Tote a -t pot] 
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AS Miles Flown Passengers 

6,142 2,136 

6,675 1,335 

5,874 SH 

5,607 2,670 

7,476 SH 

5,073 2,670 596 2 
Totals 36 ,846 9,879 


Average Passenger Load 162; Load Factor = 33.2%. 


No 
Trips 
31 
30 
24 
31 
30 
aes 
175 


2/ 942 Passengers @ $15.24 - $14,356 
1,885 Passengers @ $20.55 - 38,737 
Total $53,093 

Less 2% dilution 1,062 


$52,031 
3/ At 9.752 of Legere, ov reveme - Allegheny's system 
experience in May 1963. 


4/ See Exhibit nc-o2, page 2. 


LErbbt ryeteh, % 145 - offe of ru J 
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ADDITION OF WILMINGTON OW 


Operating 
Loss = Plt aia eer 4 
——“ilmington _ Wilmington 


$457,000 


i<ae se yte KL . w (4S —ofe of proof ] 


SOURCE: Page 2 of this exhibit. 
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ALLEGHENY'S REROUTING 6 PHILADELPHIA-PITTSBURGH 
NON-STOP FLIGHTS THROUGH WILMINGTON WILL REDUCE 
ALLEGHENY'S OPERATING BREAKEVEN NEED BY $76,600 


Current Annual 
Loss for 6 PHL- an top 1/ 
Flights $457 ,440— 81.58¢ 


erp ee Adding 
lmington Sto; Each 
Flight alii 380,8682/ 65.97¢ 


mpeg of ep Re- 
t: From Wilmington 
oo $ 76,572 15.61¢ 


DEwbkibt eyehcQ 45 —0 ff af’ prof] 
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REROUTING SIX PHILADELPHIA-PITTSBURGH NON-STOP 
FLIGHTS THROUGH WILMINGTON WILL REDUCE 
OPERATING LOSSES BY $75,000 PER YEAR 


2/ Monthly Operation 
Plane Miles 46,725 
Revemes: 
Passengers $52,031 $17,951 


Mail & Property _5,073 1,750 
Total 57,104 19,701 


Expenses: 
Direct 46 ,002 


Ground & 
Indirect 


Total 
Operating Loss $ 31,739 
erating Loss/ 
Wie is 65 .97¢ 


Annualized Operation 
Operating Loss $380 ,868 


3 
1/ Exhibit 1LG-404 
2/ Exhibit 116-01, adjusted to monthly basis. 


CEabt veyeten, WIS — offer of proof] 
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ALLEGHENY'S REVENUE PASSENGER LOAD FACTORS 
ON SIX OF ITS PHILADELPHIA-PITTSBURGH NON-STOPS 
ARE SUBSTANTIALLY BELOW ITS SYSTEM 
AND THE INDUSTRY AVERAGE 


Allegheny Systen 


Local Ais Carrier Induwtry © [7 nt 


Six Allegheny Philadelphia- 


ecm ee | ie aa ae 


Average Load Factor Average Load Factor 
On Six Flights q on 
Allegheny System 


NL 


SOURCE: Exhibit 1640s. 
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PRILADELPHIA-PITTSBURGH'S VITAL IMPORTANCE TO ALLEGHENY 


This One Market Generates: 


13.5% of Allegheny's System Passengers 
17.32 of Allegheny's Passenger Miles 
14.32 of Allegheny's Passenger Revemes, and 


Almost Five Times the Traffic and Revenue of 
Allegheny's Next Most Important Market 


Ceabt.t reyeteh, Fe. 145 = » ffe- of pv~f J 
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BY TERMINATING ITS 
SERVICE OM MAY 1, 1963, 
ITS SUBSIDY RECEIPTS 


ALLEGHENY INCREASED 
BY $17,448 PER YEAR” 


Class Rate Subsidy, April 1963, 


Allegheny tem as operated 
(Page 2) - $517,097 


—_- for ees 1963, after 
Wilmington-! Pie tsburgh 
canvass ‘age 3) 


Increased Subsidy per Month 


sed YX. 


Ceakibb reyetel Te its -2 ffler of proog J 
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BY TERMINATING ITS WILMINGTON-PITTSBURGH 
SERVICE ON MAY 1, 1963, ALLEGHENY INCREASED 
ITS SUBSIDY RECEIPTS BY $17,448 PEK YEAR” 


April 1963, System as Operated: 
Departures 
Station Days 
Density Factor 
(A) Subsidy Rate 
Plane Miles 
(B) Seat Miles x 40 


(A) x (B) Subsidy 
Existing System 


L/ Order E-19405, March 22, 1963. 


Leokitd veyerdel, FINS — offer of promt] 
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ALLEGHENY CLASS RATE CALCULATION 
April 1963 
Excluding Wilmington-Pittsburgh 
(Qne Round Trip a Day via Altoona and Johnstown) 


$14 Miles $ Departures 


x. 97.41 M-202 Perforn- 
ance Factor 


—l 


Departures 8,762 - 175** = 8,587 
Station Days 1,080 
Density Factor 7.95 
(A) Sedsiey Rate 1.3680¢1/ 
Plane Miles 962,669 - 15,021* = 947 644 
(@) Seat Miles 37,905 ,670 


(A) x @) Sudsidy 
excluding 
Wilzington-Pittsburgh $518,551 


Subsidy including 
Wilmington-Pittsburgh 
(Page 2) $17,097 


Additional Monthly Subsidy 
Resulting Fro= 
Elimination ae 
Wilmington-Pittsburgh 
Service 


1/ Order E-19405, March 22, 1963. 


LE bbb eyed TIS fe gem J 


WILMINGTON 'S PROPOSED SERVICE 
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WILL REDUCE ALLEGHENY'S CLASS BATE. SU SUBSIDY 


BY $109,560 


Class Rate Subsidy per Month after 
Excluding Wilmington-Pittsburgh ° 
Service (Exhibit ILG-405) 


Subsidy per Month after Revised 
reer pony + re + aban Te a 
Service (Page 2) 


Reduced Subsidy per Month 


Reduced_Subsi: Year 


$518 ,551 


$109 560 


Cewhib.t reyertel , Fe 14s - fer € emf] 
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ALLEGHENY CLASS RATE CALCULATION PERIbSE 72.6-320 


April 1963 
(Q) Assuming Deletion of 1 Round Trip a Day via Altoona 
and Johnstown 


(2) Assuming Deletion of 3 Philadelphia-Pittsburgh Nonstops 
(3) Assuming Addition of 3 Philadelphia-Wilmington-Pittsb 
Flights? ph ngton urgh 


(1) Deletion of 3 PHL-PIT Non-stops 
ag Miles 6 Departures 


X_98 .81 X98.91 CV Performance 
Factor 
47,488 -178 
(2) Addition of 3 PHL-ILG-PIT Flights 
1,650 Miles od Departures 
x 


X98 .81 CV Performance 
+356 Factor 


Net Change 1,423* 178** 
Departures 8,5872/+ 178%e= 8,765 
Station days 1,080 
Density Factor 8.116 
(A) Subsidy Rate 1.34192/ 


Plane Miles 947 64414 
+ 1,423* 949,067 


(B) Seat Miles (x40) 37,962 ,680 
(A) x (B) Subsidy after 

improved ILG-PIT 

Service $509 ,421 


3 
1/ From Page 3 of Exhibit 119-05. 
2/ Order E-19405, March 22, 1963. 


LE rhint ve jee beX . Ww. MS *ffe- S proof J 
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WILMINGTON AIR TRAVELLERS TO AND FROM 
PITTSBURGH AND POINTS WEST 


Travellers to Use AL's 


——HIG-PIT Service __ 
Percent Deily Pegrs. 


Daily Wilmington-Pittsburgh 
travellers in each direction so 6.0 


Daily Wilmington travellers to and 


from points West of Pittsburgh we 
(in each direction) 36.9 


Total Deily Wilmington-Pittsburgh 
and beyond travellers, in each 
direction 


From page 2 of this exhibit. 


Equals 2.85% of daily Philedelphia-Pittsburgh passengers in 1962. 
Ratio of ILG-PIT to PHL-PIT passengers in 1952 wes 3.32. 


Three times Wilmington-Pitteburgh true O&D total. Retio in 1952 
was 3.2 to 1. Ratio in 1962 was 3.9 to 1. See exhibit 40%. 3/2 


Two-thirds of AL's share of ILG-PIT OGD passengers. See exhibit ie 31S 
comparing Pittsburgh with Philedelphis as a trumkline connecting point. 
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WILMINGTON AIR TRAVELLERS TO AND FROM PITTSBURGH 


1963 


Allegheny passenger enplancments at 
Philadelphia from Wilmington area 
(with reservations) 


Allegheny “no reservation” passengers: 
45.72 in May 
49.32 in June 


Total Allegheny Pictsburgh enplanements 
from Wilmington area 


Total Allegheny Pittsburgh originations 
from Wilmington area 


Total Allegheny Wilmington-Pittsburgh 
originations and terminations 


Total TWA Wilmington-Pittsburgh 
O&D passengers 
Total Wilmington-Pittsburgh O&D 


Daily Passengers in each direction 


Froe AL l4.l,pp. 1 and 2. 
AL 14.1 - 1790 + 390 
AL 14.1 - 1761 + 3583 


89.5% of enplanements - ratio of AL PHL-PIT true 
OGD passengers to on-line OGD 4th Quarter 1962. 


70% of AL O6D based on TW/AL schedule ratio 
with no allowance for TWA'’s jet service. See page 3. 
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PHILADELPHIA-PITTSBURCH SERVICE AND TRAFFIC 


Total RT Nonstop Flights 


Service - 1962 
Allegheny 
TWA 
Ratio - TWA/Allegheny 


O&D Passengers - Fourth Quarter, 1962 
Allegheny 25,910 
TWA 13,130 
Ratio - TWA/Allegheny 


Service - 1963 Daily RT Mons! 


Allegheny 10 
TWA —Z* 
Ratio - TWA/Allegheny - 70% 


*Including 2 jet round trips. 


JA 390 


(1075) 


CAB Docket 14214 
Exhibit ILC-312 


Page l of & 
OGD PASSENCERS ORIGINATING AND TERMINATING AT WILMINGTON 


cut 


1952 and 1962 
Percent 


West_of Pittsburgh 


Akroa 
Austin 
Batoa Rouge 


Battle Creek 


Cortez, Colo. 
Dallas 
Daytoa 
Decatur 
Denver 

Des Moines 
Detroit 

Zl Paso 
Erie 
Evansville 
Fargo 

Pt. Saich 
Fc. Wayne 
Crand Rapids 
Creac Falls 


Se 80k (1076) 


O&D PASSENGERS ORIGINATING AND TERMINATING AT WILMINGTON 
1952 AND 1962 CAB Docket 14214 
Exhibie 11C- 312 
1076 


West of Pittsburgh (Cont.) 


Lake Charles 
Lansing 
Laredo 
Lawtor. 
Lexington 
Los Angeles 
Louisville 
Madison 
Mason City 


Bi aks Shao d SEK ea BR 


~ 


Terre Haute 

* Tucson 

Tulea 
Victoria 
Waco 

Weuseu 
Wichita 
Wichita Falls 
Youngstown 


20 
30 
20 
30 
20 
30 
30 
5o 
30 
20 


= 
io 


Total West of 
Pitteburgh 


g 


Other Cities 


Albany, ¥.Y. 
Amarillo 
Asheville 
Ashland 
Atlanta 
Atlantic City 
Augusta 
Bangor 
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OSD PASSENCERS ORIGINATING AND TERMINATING AT WILMINGTON 
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Calendar Percent Calendar Percent 
Year of Year of 
1952 Total 1962 Total 


Other Cities (Cont.) 


Beckley 
Birminghee 
Blacksburg 
Boston 
Bradford 
Bridgeport 
Bristol 
Brunswick, Ga. 
Buffalo 
Burlington, Ve. 
Charleston, $.C. 
Charleston, UW. Va. 
Charlotte 
Charlottesville 
Chattanooga 
Columbia, S.C. 
Columbus, Ca. 
Danville 
Daytona Beach 
Dothan 

Elkins 

Elaira 
Fayettesville 
Florence 
Greensboro 
Greenville 
Gulfport 
Hartford 
Hickory 
Buatsville 
Islip 

Ithaca 
Jacksonville 
Key West 
Kirston 


ror Bi Seo8 SS. BRE 


wv 


Oil Cicy-Pranklin 
Orlando 
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O&D PASSENGERS ORIGINATING AND TERMINATING AT WILMINCTON 
1952 AND 1962 
(Continued) 


Calendar Percent 
Year of 


1952 _Total_ 
Other Cities (Contd.) 


Paducah 

Panama City, Fla. 
Pensacola 
Portland, Me. 
Presque Isle 
Princeton, W. Va. 


BEg.8., 


skh 


Rochester, N.Y. 
St. Petersburg 
San Antonio 
Saranac 
Sarasota 
Savannah 
Staunton 
Syracuse 
Tallahassee 
Tampa 

Tupelo 
Tuscaloosa 
Utica/Rome 
Watertown 
Waterville, Me. 
Waycross 

W. Palm Beach 
Wheeling 

White Plains 
Williemsport 
Wilmington, N.C. 
Winston-Salea 
Worcester 


~ 


~ 
~ 


10 
10 
20 
30 
00 
90 
so 
90 
10 
10 
20 
40 
20 
50 
10 
10 
10 


Total Other Cities 


TOTAL 
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Exhibit ILG-400 


PHILADELPHIA'S AIRPORT IS INCONVENIENT 
AND EXPENSIVE FOR WILMINGTON- 
PITTSBURGH AIR TRAVELERS 


Wilmington's airport is 6.4 miles from downtown Wil- 
mington. It is located on a major highway. It is readily 
accessible to Delaware air travelers. (Exhibits ILG- 
401 and 402), Philadelphia's airport is 21 miles, but 50 
to 60 minutes away. (Exhibit ILG-402). The route to 
Philadelphia, known as the Industrial Highway, is diffi- 
cult and congested. (Exhibit ILG-401). The route pas- 
ses through the city streets of Chester, Pa. and other 
small communities where reduced road speed regula- 
tions are strictly enforced. There are 84 traffic lights 
between the Hotel DuPont, Wilmington and the Philadel- 
phia International Airport. Parking is permitted on the 
city streets which further adds to the congestion. 

The entire route is intensely developed with indus- 
trial, commercial, and residential properties. Large 
companies with heavy employment on the route are: 

American Viscose Company 

Baldwin-Lima-Hamilton Equipment Co. 

Belmont Iron Works 

Boeing-Vertol Division (3 separate facilities) 

General Steel Industries 

Phoenix Steel 

Reynolds Metals 

Scott Paper Company (2 separate facilities located 
several miles apart) 

Sinclair Refinery 

Sun Oil Company 

Sun Shipbuilding Company 

Texaco Company 

Union Carbide (Linde Products) 

Westinghouse 


The truck traffic to and from the plants adds to the 
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congestion. Also at change of shift time, the roads be- 
come clogged with floods of employee cars. 

The time shown in Exhibit ILG-402 is only the time to 
reach the Philadelphia Airport. An air traveler driving 
his own car must allow an additional 10 to 15 minutes to 
park his car and walk back to the terminal. 
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The convenience of the Greater Wilmington Airport 
as compared to the Philadelphia Airport is shown in Ex- 
hibits ILG-402 and 403. Downtown Wilmington to the 
Philadelphia Airport takes four times longer (14 minutes 
as compared to an hour) and costs ts three times as much 
($4.00 as compared to $1.25). The relative inconven- 
ience of Philadelphia's Airport is magnified many times 
for air travelers to and from the plants, residential 
communities and the University of Delaware, south and 
west of the City of Wilmington. The area south and west 
of Wilmington is the area of development and expansion 
for the future. Thus, the inconvenience of Philadelphia's 
airport will increase for Delaware air travelers. : 

Exhibit ILG-404 shows the heavy penalty Wilmington- 
Pittsburgh air travelers pay in time and money to use 
the Philadelphia Airport. Travel time is increased ap- 
proximately one hour in a market with a flight time of a 
little over an hour and quarter. The penalty of using the 
Philadelphia Airport increases proportionally for air 
travelers south and west of the City of Wilmington. 
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1032 CAB Docket 14214 1/ The limousine fare from the Hotel DuPont in palatogcon 
Exhibit ILG-402 ~ 4s $3.00. From all other pick-up points it is $4.00. 
Fares from points south are higher, ranging up to $11.00. 


THE PHILADELPHIA AIRPORT IS THREE TIMES FARTHER 
AND TAKES FOUR TIMES LONGER TO REACH THAN 2/ Depending on the route taken. 
THE GREATER WILMINGTON AIRPORT x 


Road Distance 


Distance Fime 1094 
L/ CAB Docket 14214 


From Center Wilmington—' to: 
Exhibit ILG-404 
Greater Wilmingtin Airport 6.4 Miles 14 Minutes 
WILMINGTON -PITTSBURGH AIR TRAVELERS USING 


Philadelphia Int'l. Airport 21 Miles 50 to 60 Minutes PHILADELPHIA'S AIRPORT ARE PENALIZED 
59% IN TIME AND 16% IN COST 


From Center Newark Delaware2/to: 
TIME Airport 


Greater Wilmingtin Airport 10 Miles 16 Minutes 
Between Downtown Wilmington 
Philadelphia Int'l. Airport 35 Miles 72 Minutes and Pittsburgh: = 


1/ Hotel DuPont . via Greater Wilmington; Adrpott:.«.: :14 


2/ Corner of East Main St. and South College Ave. via Philadelphia Int'l. Airport 260 


1093 Z_ Increase - 59% 
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THE EXPENSE OF REACHING THE PHILADELPHIA AIRPORT 
Wilmington to: cost 
Between Downtown Wilmington 
Limousine Taxicab and Pittsburgh: 
Greater Wilmington Airport $1.25 $2.65 via Greater Wilmington Airport 


Philadelphia International Airport $4.00L/ $3: or via Philadelphia Int'l. Airport $4.00 
10 .502) 
% Increase - 16% 


$20.55 


Private Automobile Parking Charges . 
1/ 240 miles non-stop a @ 185 mi/hr (Allegheny's 


Greater Wilmington Airport: None scheduled speed PHL-PIT 
2/ Average of scheduled eastbound 4 westbound non-stop flights. 


$1.15 per day 3/ Limousine fares from Exhibit ILG-}03. 
$5.50 per week 


Philadelphia International Airport: 50¢ per hour 
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” WILMINGTON-PITTSBURGH RAIL AND BUS SCHEDULES 


Rail Service: 


No through trains. 


Connect at Philadelphia (with 8 trai 
amg ph: rains per day) 


Best elapsed time 7 hrs. 52 mins. 


Bus Service: 
No through busses. 


All busses (9 Greyhound, 6 Trailways) 
Connect at Philadelphia for Pittsburgh 


Best elapsed time 6 hrs. 15 mins. 
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WILMINGTON HAS EXCELLENT AIRPORT FACILITIES 


The Greater Wilmington Airport is an excellent facility 
permitting unrestricted air carrier operations. It has four 
runways, the longest 7200 feet in length (Exhibit ILG-501) . 
It has a control tower, Instrument Landing System, Approach 
Lighting System, Direction Finder Equipment (VHF and UHF), 
Compass Locators (middle and outer), VOR and a Weather 
Bureau facility. Its ILS minimums are virtually the lowest 
obtainable in the country: 200 ft. - & mile. 

It has a new terminal building, some photographs of 
which are shown in Exhibit ILG-501, pages 3 and 4. 

As shown in Exhibit ILG-502, the Greater Wilmington Air- 
port is comparable to the Philadelphia International Airport 
and is a better facility than any other intermediate point 


on Segment 3. 
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Exhibit ILC-502 


er rage S AIRPORT COMPARES FAVORABLY WITH 
ALL OTHER SEGMENT 3 INTERMEDIATE POINTS 


Longest 
(i962) Tower _ Minima 
Day t 
Altoona 3,000 No 1000/1 1000/2 
Harrisburg 5 ,000 600/15 
Johnstown 5,500 
Lancaster 5,000 


Philadelphia 9,500 
Wilmington 7,100 
SOURCE: National Airport Plan, FAA, April 1962, and 


Supplement, March 1963. 
Number of Facilities and Other Data, FAA, 12/31/61. 
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REPORT ON THE MEW CASTLE COUNTY AIRPORT COMMISSION'S 
ADVERTISING AND PROMOTION CAMPAIGN DURING 1961 


The Bew Castle County Airport Commission appropriated 
$27,000 for advertising and promotion and a professional 
advertising firm was retained. 


Advertising and promotion included: 

(a) Sewspaper 

(b) Radio “spots” 
Subsidy to limousine operator (Yellow Cab) 

(4) Billboard(2) 
Printing and distributing local timetables 
(flight selectors) 
This was all complimented by an extensive 
public relations and publicity campaign 


A detailed breakdown of expenses is set forth below: 
Bewspaper Advertising $7 ,668 
Photos and Art Work 1,570 
Other Advertising 442 
Advertising Agency 2,882 
Billboards 2,729 
Radio Time 2,877 
One-year Limousine Subsidy 7,103 
Printing Costs 1,566 . 
Miscellaneous 158 

Total $26,995 
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Exhibit ILG-601 


WILMINGTON-PITTSBURGH PASSENGERS RESPONDED IMMEDIATELY 
AND SUBSTANTIALLY TO A ier OF IMPROVED SERVICE 
IN MID-1961 


Allegheny Daily Service and Passengers 
Between Wilmington and Pittsbu 
aily 
Round Commter Daily 
Trips Flights Passengers* 


1960 - Year 1.67 
1961 - lst Quarter 1.44 
2nd Quarter 3.85, 
3rd Quarter 4.02 
4th Quarter 2.61 
1962 - Year 2.85 


*True O&D Passengers. 


SOURCE: Official Airline Guide. 
Passenger Origin-Destination Studies, CAB. 
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Exhibit ILG-700 


KOTEEN & BURT 
1000 Vermont Avenue, N. W. 
Washington, D. C. 


Examiner Merritt Ruhlen 
Civil Aeronautics Board 
Washington, D. C. 20428 


Re: Allegheny Airlines "Use It or Lose It" 
Investigation, Docket 14214 
Dear Examiner Ruhlen: 


Pursuant to the understanding at the hearing in Wil- 
mington, Delaware in the above-referenced proceeding, 
the New Castle County Airport Commission is submit- 
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ting herewith certain additional and revised exhibits. 
We request that the exhibits be marked as indicated and 
received in evidence. We also request that this letter 
be marked as Exhibit ILG-700 and received in evidence 
since it explains the revisions in the accompanying ex- 
hibits and contains information requested at the hearing. 

1. Pages 1, 3, 4 and 5 of Exhibit ILG202 have been 
revised (marked Exhibit ILG-202 (Rev.)) to reflect the 
correction in 1952 data for departues and passengers at 
Wilmington, and 1952 and 1954 departures and passen- 
gers at Lancaster. TWA's data at Wilmington in 1952, 
and Colonial and TWA's data for 1952 and 1954 at Lan- 
caster was omitted from the original pages 4 and 5. The 
minor changes reflecting these corrections have been 
made in the graphs at pages 1 and 3. 

2. Exhibit ILG-205 contains a typographical error in 
that the “daily round trips” are "daily one-way trips". 
Accordingly, the heading over the graphs on page 1 of 
Exhibit ILG-205 should be changed to read "daily one- 
way trips", as should also the second heading of the 
table on page 2. 

3. Bureau Counsel was correct in pointing out that 
the cost per stop of $64.13 shown in Exhibit 301 (Rev.) 
is not accurate. This figure (as well as the 52.46¢ per 
mile figure) was taken from Exhibit AL-108, Docket 
13494, the New England Regional Airport Investigation. 
Both figures included Depreciation Expense. For this 
reason, and also because data upon which they were 
based were derived from 1961 Allegheny operations, 
they differed from Bureau Counsel's figures in the pres- 
ent proceeding. 
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Exhibit ILG-301 has been revised (marked Exhibit 
ILG 301 (2nd Rev.)) to reflect the more current cost per 
stop and per mile as shown in footnote 9 of the second 
revised Exhibit ILG-301, in accordance with the Bureau's 


aa (1120) 


method of computation. Use of the Bureau's method in- 
stead of the figure in Allegheny's exhibit as had been 
used, requires a separate line item for depreciation and 
rental equipment, and has been added. 

4. The recomputation of Allegheny's demonstration of 
the cost of serving Wilmington on the six non-stop Phila- 
delphia-Pittsburgh flights, marked ILG-A, Appendix G, 
is submitted in final form, using precise computations 
instead of the rounded numbers submitted on an expedited 
basis the last afternoon of the hearing. The Examiner 
will note that there is a difference between the direct op- 
erating expense figures shown in the exhibit attached 
hereto and the figures submitted on an expedited basis at 
the hearing. The expedited figures were based on Alle- 
gheny's experience for May 1963. The refind figure in 
the attached Appendix G is based on Allegheny's experi- 
enced direct expense per mile for the year ended June 
30, 1963 as shown in Allegheny Form 41 reports. In the 
longer base period, Allegheny's direct costs showed sub- 
stantially higher levels per mile, as follows: 

Direct expense per 

mile (including de- Year ended 

preciation) May 1963 June 30, 1963 

Cv440 100.33¢ 114.78¢ 


M202 91.45¢ 110.98¢ 


This more than 15% difference in unit cost accounts for 
the difference between the expedited figures and those 
submitted herewith. 

5. The radio advertising paid for by the New Castle 
County Airport Commission is set forth in Exhibit ILG- 
602, attached hereto. The advertisements were broad- 
cast on Station WJBR from October 25, 1961 to Decem- 
ber 31, 1961, and on Station WDEL from June 1, 1961 to 
April 13, 1962. 

6. The newspaper advertising is set forth in Exhibit 
ILG-603, attached hereto. 
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7. The Flight Selectors are attached and marked Ex- 
hibit ILG-604. There were 5,000 printed June 6, 1961, 
4,000 printed July 10, 1961, and 600 printed August 8, 
1961. There is no record of how many of the printed 
Flight Selectors were actually distributed. 

8. There are no records of the copy on the billboards 
paid for by the New Castle County Airport Commission. 


Respectfully, 


Robert M. Beckman 
Attorney for the New Castle 
County Airport Commission 
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Exhibit ILG-A 


TESTIMONY OF GILBERT L. BATES ON BEHALF 
OF NEW CASTLE COUNTY AIRPORT COMMISSION 
IN THE ALLEGHENY AIRLINES, INC. "USE IT OR 
LOSE IT" INVESTIGATION - Docket 14214 


I am Gilbert L. Bates, Senior Associate, Systems 
Analysis and Research Corporation, Washington, D. C. 
Qualif ‘ications 

From 1942 to 1947, I was Assistant Director of Eco- 
nomic Planning for Capital Airlines. From 1947 to 1949, 
I was a Research Fellow at the Harvard Graduate School 
of Business Administration and co-authored "Airline 
Competition” published by that institution in 1949. From 
December 1949 through June 1956, I was employed by the 
Civil Aeronautics Board, first as Director of Interna- 
tional Mail Rates, and then for approximately five years 
as Legal Advisor to the Vice Chairman of the Board. 
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From July 1956 through September 1958, I was Director 
of Economic Research for the Air Transport Association. 

From October 1958 through January 1962, I was Sen- 
ior Associate, first with Planning Research Corporation 
of Los Angeles, and secondly, with the Los Angeles of- 
fice of United Research Incorporated. My work con- 
sistedofavariety of market studies for smaller aircraft, 
for supersonic transport aircraft, and for medium and 
long haul jet transport aircraft; and of evaluations of the 
financial capability of various types of air carriers to 
pay for needed aircraft which might be ordered. Other 
studies included an assessment of the public benefits 
provided by the local airline industry. In addition, I pre- 
pared exhibits and appeared as a witness in CAB pro- 
ceedings. From February through August 1962, I was 
Vice President of Quinn Associates, Inc., of New York. 


Sponsorship 


I sponsor the direct exhibits of the New Castle County 
Airport Commission, Nos. ILG 100 through 121, 200 
through 210, 300 through 313, 400, p. 2, second para- 
graph only, 404, 405, 500, third paragraph only, 502, 

601 and rebuttal exhibits ILG R-1000 through R-1010, 
R-1020 and R-1030. 
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Testimony Related to Exhibits 


My testimony relating to these exhibits has been, in 
large part, already incorporated in exhibits ILG-100, 
200, 300andR-1000. The only additional comment which 
I will add is to re-emphasize the conservative nature of 
the traffic estimate of 18.4 enplanements a day set forth 
in exhibit ILG-311 and used as a basis for computing the 

£ 71,000$%%,000 income realizable by Allegheny set forth in ex- 

hibit ILG-301: 

(1) This is not an estimate of air traffic to be gen- 
erated between Wilmington and Pittsburgh. This is only 
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37% of the actual Wilmington air travelers to and from 
Pittsburgh and beyond each day. 

(2) The 18.4 enplanements are the minimum passen- 
gers which would use Allegheny’s service at Wilmington 
if it provided three daily, well-timed round trips be- 
tween Wilmington and Pittsburgh. 

I have no doubt that there would be substantially more 
than 18.4 daily enplanements at Wilmington using this 
service pattern. The inconvenience and cost of travel to 
Philadelphia would probably attract more than 18.4 Wil- 
mington air travelers to their own airport. Moreover, 
the inconvenience of Philadelphia's airport has undoubt- 
edly depressed traffic in a short-haul market like Wil- 
mington-Pittsburgh. Thus, there would be additional 
new traffic stimulated by good service at Wilmington. 

(3) The 18.4 daily passengers in each direction is a 
conservative figure. Based on the traffic per 1,000 pop- 
ulation generated by 43 cities having a comparable pop- 
ulation to Wilmington (ILG-114 and 201), Wilmington 
should generate, with average service, at least ten times 
as many passengers per 1,000 population as it did in 
1962. With good quality and quantity of service to Pitts- 
burgh (such as the three daily nonstop round-trips here 
recommended), Allegheny’s 1962 Wilmington-Pittsburgh 
and beyond traffic would have totaled some 12 times the 
actual volume, or 21 passengers per day in each direc- 
tion. Thus, the traffic estimated in my exhibits is at a 
conservative level. 


Allegheny Rebuttal Exhibits 
I have already commented on Allegheny’s direct ex- 


hibits in my exhibit ILG R-1000. I should like to com- 
ment now on Allegheny’s rebuttal exhibits. 
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AL-R-1: Allegheny apparently misunderstands ex- 
hibit ILG-311. Exhibit AL-R-1 is addressed to Wilming- 
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ton's "forecast" of the Wilmington-Pittsburgh "passen- 
ger potential". Exhibit ILG-311 is not a forecast of pas- 
senger potential. It is an estimate of the actual traffic 
now moving between Wilmington and Pittsburgh which 
would use Allegheny’s more convenient service at the 
Wilmington airport rather than continue to travel one 
hour or more, at a cost of $4.00 or more to use the serv- 
ice at Philadelphia. 

Allegheny's demonstration in AL-R-1, where it shows 
a "percent increase" of Wilmington forecast of present 
traffic which would use the service at its own airport 
compared to the 1962 reported O&D Wilmington-Pitts- 
burgh traffic, is misleading and meaningless. It is mis- 
leading because it compares traffic to be attracted to 
three conveniently timed nonstop round trips between 
Wilmington and Pittsburgh to the traffic Allegheny at- 
tracted in 1962 with one, multistop, poorly timed, vir- 
tually unadvertised round trip. A computation of "per- 
cent increase" is meaningless in this context because 
Wilmington's forecast is not increased traffic but rather 
recaptured actual traffic which is forced to use the Phila- 
delphia International Airport because of the unavailabil- 
ity of east-west service at the Greater Wilmington Air- 
port. 

Indeed, as pointed out above in connection with my 
further comments on the direct exhibits, the estimate of 
recaptured traffic is conservative and less than the ac- 
tual traffic that I would expect to be attracted by local 
service at Wilmington's own airport, of the quality as- 
sumed. 

AL-R-2 and AL-R-3: Exhibit AL-R-2, together with 
exhibit AL-R-3, represent Allegheny's effort to depre- 
ciate as far as possible the reported facts on actual Wil- 
mington travelers now using air transportation to Pitts- 
burgh and beyond via the Philadelphia airport. In ex- 
hibit ILG-311, I have started with the Allegheny informa 
tion response data showing enplanements at Philadel- 
phia for Pittsburgh and beyond by passengers using Al- 
legheny's reservation service and reporting telephone 
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contacts in Delaware of 192 in May and 145 in June. Al- 
legheny starts with the same figures. While I have used 
the historic relationships to determine the volume of Al- 
legheny "no reservation” passengers and the additional 
volume of Wilmington-Pittsburgh traffic carried 
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by TWA, Allegheny has departed from the facts and em- 
barked on a series of assumptions which, in each case, 
minimize the amount of Wilmington-Pittsburgh traffic: 


(1) I adjusted the reservation passengers reported in 
Allegheny's information response by the relationship of 
"reservation"’to "no reservation” reported in Allegheny's 
information response (AL IR 14.1), of 45.7% in May and 
49.3% in June. My adjustment for "no reservation" Del- 
aware passengers was at the experienced rate of 33% of 
total Allegheny Philadelphia Pittsburgh traffic. Alle- 
gheny, instead, used a "judgment" figure of 16% to rep- 
resent the no reservation Wilmington-Pittsburgh pas- 
sengers. I know of no facts which indicate that Delaware 
passengers would avail themselves of "no reservation" 
service at Philadelphia at the rate of only one Delaware 
no reservation passenger for two no reservation pas- 
sengers from other areas served by Philadelphia. On 
the contrary, the fact that Delaware passengers must 
pay a substantially higher surface transportation cost 
to reach the airport indicates that they would be more 
inclined to avail themselves of the "no reservation" 
service than passengers from areas more convenient to 
the Philadelphia Airport. (The fare reduction for no res- 
ervation service is practically equaltothe surface trans- 
portation cost of reaching Philadelphia.) The fact that 
Allegheny’s Philadelphia-Pittsburgh nonstop flights had 
average load factors of less than 50%, with only four of | 
the 20 flights having loads well above 50%, indicates no 
basis for concern on the part of Wilmington passengers 


JA 425 


(1125-1126) 


for need of a reservation to insure a seat on the air- 
plane (ILG-210, p. 2). 

(2) Iassumed that the traffic reported for May and 
June was representative of the year. This assumption 
is supported by the facts set forth in Exhibit ILG R-1030. 
Allegheny's experience in the year ended March 31, 
1963, was that second quarter 1962 represented less 
than 25% of the four quarters; it was only 20%. More- 
over, the trend in the last three years is for the second 
quarter to be a declining percentage of the four quarters. 
Thus, if anything, it appears that May and June 1963, 
should be annualized by a factor considerably less than 
16-2/3% (one-sixth) of the year. 

Allegheny annualized its computations of total Alle- 
gheny Wilmington-Pittsburgh O&D traffic by applying a 
factor of 21.7% for May and June (one- 
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third higher than my percentage). Their basis for this 
assumption was the fact that the Wilmington-Pittsburgh 
Allegheny total ticket lifts for the months of May and 
June 1962, were 21.7% of Allegheny total ticket lifts for 
the year ended March 1963. 

(3) The next step is determining the total Wilming- 
ton-Pittsburgh traffic, i.e., that portion carried by TWA. 
I noted that, in 1962, TWA provided 42% of Allegheny's 
service and carried 49% of Allegheny's traffic. TWA 
expanded its service in May and June 1963, to 7 nonstop 
round-trips between Philadelphia and Pittsburgh, includ- 
ing two jet round trips. Based on the historic relation- 
ship, I assumed that TWA would also carry 710% of Alle- 
gheny's traffic. Actually, this assumption is probably 
quite conservative because of the increased attractive- 
ness of TWA jets as compared to Allegheny's Convairs 
and Martins. In any event, there is no basis for believ- 
ing that TWA would carry a lower percentage of Alle- 
gheny's traffic than represented by the volume of its 
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service. Allegheny, however, has made this assump- 
tion. Despite the fact that TWA provided 70% of Alle- 
gheny's service, including these two jet trips, Allegheny 
assumed that TWA would reverse the historic relation- 
ship and carry a smaller percentage of Allegheny's 
traffic (66%). 

(4) The further difference between my estimate of 
Wilmington-Pittsburgh O&D traffic which would be re- 
captured at the Wilmington airport and that set forth in 
AL-R-3 is that Allegheny applies its lowr percentage of 
TWA traffic to a much smaller base by virtue of the de- 
preciating assumptions explained above. 

(5) The difference between my estimate of total daily 
Wilmington beyond Pittsburgh travelersandthat set forth 
in AL-R-3 is that Allegheny assumed that the beyond 
Pittsburgh Wilmington travelers would represent only 
29.3% af the local Wilmington-Pittsburgh O& D traffic; 
whereas I used a ratio of 300%, based upon the historic 
factthat Wilmington O&D passengers west of Pittsburgh 
were 320% of Wilmington-Pittsburgh O&D traffic in 1952 
and 390% in 1962. 

Allegheny relied only on the Wilmington passengers 
traveling beyond Pittsburgh who used Allegheny for an 
interline connection at Pittsburgh. It 
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thus used only a small percentage of the total beyond 
Pittsburgh traffic, since very few passengers could use 
Allegheny service between Wilmington and Pittsburgh 
for interline connections. As shown in exhibit ILG-R- 
1001, Allegheny's Wilmington-Pittsburgh service was 
poorly timed for connecting traffic. In addition, of 
course, there was only the single multi-stop flight. This 
flight was highly unreliable, as demonstrated in exhibit 
ILG R-1004, which shows that one of these flights was 
more than 30 minutes late for every two that were on 
time. Obviously, service like this was not relied on by 
Wilmington travelers for interline connection at Pitts- 
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burgh for points beyond. Finally, Allegheny's exhibit 

AL-12 shows that it made no effort during 1962 to ad- 
vertise and promote Pittsburgh as a connecting point. 
There is, therefore, virtually no sound basis for Alle- 
gheny's use of an historic ratio developed under these 
circumstances. 

Exhibit AL-R-4: Allegheny apparently is attempting 
to demonstrate that Wilmington travelers would not be 
likely to use Pittsburgh as a connecting point. Based 
upon 1962 service on which AL-R-4 is constructed, there 
is really no doubt that this is true. As pointed out above, 
Allegheny's Wilmington-Pittsburgh service in 1962 was 
calculated to discourage any use by an interline connec- 
ting passenger. 

My assumption that a portion of the Wilmington-be- 
yond Pittsburgh traffic will use Pittsburgh as a connec- 
ting point is based upon three non-stop, well-timed, 
trips to Pittsburgh and a reasonable advertising effort. 
It is also supported by my demonstration in ILG-313 of 
the excellent connecting possibilities in Pittsburgh which 
even exceed those available at Philadelphia for many 
destinations. 

Exhibit AL-R-5: This exhibit attempted to show that 
Washington is more attractive for Wilmington passen- 
gers moving to Selected destination points than Pitts- 
burgh or, for that matter, even Philadelphia. The dem- 
onstration has several basic weaknesses: 

(1) Selection of the top nine destinations based on 
1962 O&D information is misleading for this purpose. 
These destinations are not necessarily the top Wilming- 
ton air markets. They happen to be the markets to 
which Wilmington had service from its own airport and, 
therefore, developed traffic. 
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This is clearly demonstrated by comparing the 1952 
reported traffic which shows 15 cities west of Pitts- 
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burgh developing more than 100 passengers, 2/3's more 
cities than are included in Allegheny's listing in exhibit 
AL-R-4. Use of Washington as a gateway for points west 
of Pittsburgh involves some 22 minutes of additional 
time and whether or not any expense would be saved de- 
pends upon what flight would be utilized. 

(4) Allegheny'’s demonstration in AL-R-5 of the su- 
periority of Washington as a gateway for Wilmington 
passengers is inconsistent with its schedule change ef- 
fective October 1, 1963, where it eliminated its morning 
flight to Washington which arrived at 8:15 A.M. Its de- 
parture from Wilmington to Washington is 12:00 N. ef- 
fective October 1, 1963. Eastern's Washington service 
does not depart until 5:22 P.M. With nothing but after- 
noon service to Washington, that city can hardly com- 
pare to Pittsburgh as a connecting point if Wilmington 
travelers receive the three daily well-timed nonstop 
flights recommended herein. 
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Exhibit ILG-A(Supp.) 


SUPPLEMENTAL TESTIMONY OF 
GILBERT L. BATES 


Attached as Appendix A hereto is a list of the correc- 
tions to be made to the exhibits which I am sponsoring. 
I have also attached revised Exhibit ILG-301. 

I should like to clarify my statement in Exhibit ILG- 
A, page 4, in the last sentence of paragraph number (1), 
where I comment that only four of Allegheny's 20 Phila- 
delphia-Pittsburgh non-stop flights had loads well above 
50%. This is something of an overstatement. There 
were only three flights with loads which I would classify 
as "well over 50%" -- having load factors of 79.2%, 65.- 
2% and 63.1%. Attached as Appendix B hereto is a dem- 
onstration of the empty seats on the Allegheny Philadel- 
phia-Pittsburgh non-stop flights in May, 1963. It will be 
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noted that 14 of the 20 flights had more than 26 empty 
seats during the entire month. Since Allegheny operated 
some 565 trips in May 1963, and each trip had an aver- 
age of 28 empty seats, Allegheny flew, that month, about 
7,900 empty seats in each direction between Philadelphia 
and Pittsburgh. 

Mr. Gotch's testimony, Exhibit AL-T-2, page 3, cites 
the fact that "the entire domestic airline industry ex- 
perience" is that May and June of each year are "sea- 
sonably favorable months" and, on this basis, reiterates 
that the traffic for these two months is one-fifth or more 
of the yearly traffic. Mr. Gotch's discussion is in sup- 
port of his Exhibit AL-21, where his basis for the one- 
fifth or 21.1% figure is the relationship of May and June 
1962 to the year ended March 1963. As Appendix C 
hereto demonstrates, both the domestic trunkline experi 
ence and the local air carrier experience, ever since 
1959, show that May and June air passenger originations 
closely approximate 1/6 (rather than 1/5) of the total 
passenger traffic for the year ended March of the follow- 
ing year. Thus, my computation of annual operating 
profit for the year ended March is consistent with the 
national experience. 

In Exhibit AL-R-6, Allegheny attempts to rebut the 
demonstration in Exhibit ILG-306 that the revenue pas- 
senger load factors on the six Philadelphia-Pittsburgh 
non-stop flights, which we propose be routed through 
Wilmington, 
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were substantially lower than Allegheny's system reve- 
nue passenger load factors and the industry revenue pas- 
senger load factors in the month of May 1963. AL-R-6 
does not show load factors; it shows passenger loads. It 
also does not provide the information for the month of 
May 1963, but instead, for the fiscal year 1963. Exhibit 
AL-R-6 is not inconsistent with ILG 306; it has nothing 
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to do with the demonstration in ILG 306. Moreover, the 
use of fiscal year 1963 passenger loads for all Alle- 
gheny’s Philadelphia-Pittsburgh non-stop flights obscure 
two facts: 

(1) The sixnon-stop flights which we propose be routed 
through Wilmington do have relatively low loads and low 
load factors. 

(2) The loads and load factors have seriously deteri- 
orated during fiscal year 1963. The 24.2 average pas- 
senger load for fiscal year 1963 shown in AL-R-6 had 
fallen to a 21.3 average passenger load in the month of 
May 1963. 

AL-T-2, page 4, and in Appendix B to AL-T-2, Mr. 
Gotch argues that routing the six non-stop flights through 
Wilmington will result in severe loss or diversion to 
TWA of Philadelphia-Pittsburgh traffic "because of 
TWA’s flights set forth in Appendix B." I think that Mr. 
Gotch shows too little confidence in the large number of 
flights provided by Allegheny in this market. In Appen- 
dix D, hereto, I have completed the Appendix B to AL- 
T-2 by showing the other Allegheny and TWA flights 
which were omitted from Mr. Gotch's Appendix B. It 
will be seen that two other Allegheny non-stop flights are 
closer in departure time to the rerouted flights than the 
TWA flights which Mr. Gotch believes will attract three 
out of four of Allegheny’s present passengers on these 
rerouted flights and that, except for the mid-morning, 
Allegheny flights bracket all TWA flights. Thus, if there 
is a loss of traffic from the flights to be rerouted, it 
will most likely be captured by Allegheny's own alternate 
service rather than to TWA. 

In addition, Allegheny's two multi-stop Philadelphia- 
Pittsburgh flights operated in May, 1963, with loads in 
excess of 27 passengers arriving and leaving Philadel- 
phia, despite three intermediate stops between Philadel- 
phia and Pittsburgh. These high loads are not consist- 
ent with Mr. Gotch's thesis that a one-stop flight will in- 
evitably lose most of its load to competitive 
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non-stop service and operate at very low load factors. 
In Exhibit AL-T-2, p. 2, Mr. Gotch comments on the 

1961 increase in Allegheny's Pittsburgh traffic at Wil- 
mington's own airport. Traffic increased from 1.44 
daily passengers in the 1st quarter, 1961, to 3.85 in the 
2nd quarter and 4.02 in the third quarter. As Appendix 
E hereto shows, service increased from 2 daily flights 
(1 round trip) in January through April 1961, to but 3 
daily flights without any morning service in May. Dur- 
ing only the months of June, July and August 1961, were 
there two round trips. There was morning service in 
only the westbound direction. In September 1961, serv- 
ice dropped back to two flights, a mid-day flight east- 
bound and an evening flight westbound. In my judgment, 
the immediate traffic response to this minimal and brief 
service improvement shows that Wilmington air travel- 
ers are most anxious to use their own airport. In my 
opinion it indicates a requirement for continued and in- 
creased service -- not, as Mr. Gotch believes, reduc- 
tion of service to one round trip a day. 

{it surprises me that Allegheny is supporting contin 


. Wilmington area popydtion increased more than 36%. 
\% while Iam touched) Allegheny's solicitude for Salis- 
bury's location ch the Delmarva Peninsula, which Alle- 
gheny charapterizes as isolated", Iam more inclined 
*. to believe : 
re 


ice dS worth $150,192 a year \y federal subsidy to Alle- 
gheny. See Appendix F hereto.¥ 


JA 482 


[1132] 
Appendix A 


ERRATA 


Exhibit 300, page 2, line 15, "on-way" should be 
“one-way”. 

Exhibit 304, page 2, footnote 4/ should be: ILG-302, 
instead of 402. 

Exhibit 305, page 3, footnote 1/ should be: ILG-304, 
instead of 404. 


footnote 2/ should be: ILG-301, 


instead of 401. 
Exhibit 307, source should be ILG-305, instead of 
405. 
Exhibit 310, page 2, footnote 1/ should be ILG-309, 
instead of 405. ¥; 
Exhibit 311, page 1, footnote 3/ should be exhibit 
312, instead of 403. 

footnote 4/ should be exhibit 
313, instead of 404. 
Exhibit 404, footnote 3/ should be ILG-403, instead 
of 503. 
Exhibit R-1009, change the title to read "Allegheny 
spent less on advertising at Wilmington than at all 
but one other regularly served city generating 12,000 
passengers or less." 

9. Exhibit R-1030, line 8, change 129 to 118. 

10. Exhibit ILG-A, page 1, second line from bottom, de- 
lete "405". 

11. Exhibit ILG-A, page 1, last line, change R-1000-R- 
1010 to R-1000 through R-1010. 

12. Exhibit ILG-A, page 2, line 17, "traffic on" should 

read ‘traffic in”. 

13. Exhibit ILG-A, page 3, line 8, "present increase" 
should read "percent increase". 

14. Exhibit ILG-A, page 4, line 7, after "June" insert 
the following sentence: "My adjustment for "no res- 
ervation” Delaware passengers was at the experi- 
enced rate of 33% of total Allegheny Philadelphia- 
Pittsburgh traffic." 
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15. Exhibit ILG-A, page 4, line 9, "would not avail" 
should be "would avail." 

16. Exhibit ILG-A, page 4, line 11, "three" should be 
“two'', 

17. Exhibit ILG-A, page 6, line 6, ILG-R-104 should be 
R-1004. 

18. Exhibit ILG-A, page 6, line 10, AL-R-2 should be 
AL-12. 


WS2A 
way 1963 
Plight 


Rumber 


Eastbound: 
800 


oes 
we ee 


OHH RDANOUD 


DR aAow 


BERBBSCEEE 
DP HARUKA 
BESSASSsEs 
Una a obo 
SRSRRESERS 


50 
49 
49. 
47 
49 
49 
48 


ig 
fi 
in 
bod 
iw 


io 
~o 


SSSss 
ere ee eee 
AVR WUCANNN 
. : 

. 
N@QNW 


. 


SOSESBERE 


. 
rey 
keceeszese 


BESNSRRES 


sess 
Peau 


> 
Ne 
~ 


1/ Wusber trips, by ipment type, times seats per aircraft 
(Martin - 40, Cofeatr 51) divided by total trips. 


Cd 
SOURCE: AL Form 41 reporte 


Exhibit ILG-A (Supp.) 


Appendix C 
Page 1 of 1 


FOR BOTH THE TRUNK AMD LOCAL CARRIER INDUSTRY, 
MAY AND JUNE TRAFFIC COMBINED APPROXIMATES 
OME-SIXTH OF THE TRAFFIC FOR THE YEAR ENDED 

MARCH OF THE FOLLOWING YEAR 


Air Pas: rs Originated (000 
2 wsonth 
total as 
Z of 
industry 
Domestic Trunk Industry: year 


1959 
Year ended 3/31/60 
1960 
Year ended 3/31/61 
1961 
Year ended 3/31/62 
1962 


Year ended 3/31/63 


Local Service Industry: 
1959 
Year ended 3/31/60 
1960 
Year ended 3/31/61 
1962 
Year ended 3/31/62 
1962 


Year ended 3/31/63 


Source: CAB Monthly Traffic and Capacity Reports. 
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Der artures 

Station days 

Density factor 

(a) subsidy rate 

Plane ailes: (62,669-2513*) 
(b>) seat ailes 


(a) x (b) Subsidy excluding Salisbury 


Existing system subsidy including 
Salisbury scoth 
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CAB Docket 146216 
Exhibit 116 A (Supp 33 
RECOMPUTATION OF EXHIBIT AL 7-2, avremix ar “PPendix C, P- Bioti2 


eee 


AL operations per year, of: 
Six W-S Daily Six Flights 
Flights Stopping st 
—FHL-PiIt___ ss Wileington_ 


1/ 7/ 
Revenue Plane Miles 560,700 — 577,286 


Passengers 


rat Revenues: 
Passenger 


Mail and Property 


Total $916,252 
rat: 8: 


s/ 11/ 
Direct, including Depreciation 639,067 ~~ 74,172 


6/ 12/ 
Ground and Indirect at 822 $26,035 ~ 602,02T 


Total Operating Expense $1,163,102 $2,336,193 


Loss: 477 $419,962 


Decrease in Loss (or in Break Even 
Need) by adding Wilmington $57,913 


Actual ailes flown ILG-PIT (AL T-5, Form 41 Reports) during sonth 
of May, 1963, expanded. (Pits. 803, 809, 821, 802, 808, 818) 


CV440 - 36,866 x12 - 462,152 
M202 - «9,879 x12 - 118,548 
Total 560,700 


Actual passengers carried in May, expanded: 


2,827 x 120 - 33,926 


Passenger revenues based on 1/3 using non-reservation service 
end 2/3 reservation service at fares in effect in May, 1963: 


942 x 12 x $15.26 = $172,273 
1885 x 12 x $20.55 - _466,842 
2827 Total 637,114 

Less % dilution 12,742 
Passenger Rev. $624,372 


CAB Docket 14214 
Exhidie ILC A (Supp.) 
Appendix G, p. 2 of 2 


4/ At 97S of passenger revenue, AL May 1963 experience. 
S/ From AL Porm 41, for year end June 30, 1963: (000) 
ae2. MQ BC Total 
Flight operations $3,185 $3,557 $45 $6,787 
Plight maintenance 2,012 2,446 46 4,506 
Depreciation - Flt. 391 930 _6 1327 
Total Direct Exp. $5,588 $6,933 $ 96 $12,617 
Rev. Plame Miles 5,035  _ 6,040 80 12,155 
Direct Exp. per efile 110.98¢ 124.78¢ = -- 


= atles flow, froe 


footnote 1/ above — _118,548 _ 442,152 


Chargeable Direct 
Expense $232,565 $507,502 (= $639,067) 


6/ = AL System, yr. ended June 30, 1963: (000) 
Total Operating Expense 
Total Direct Expense 
Ground & Indirect Expense 
Ratio to Direct 


oeee 


16,586 (ILC-301, 2nd Rev.) 
20,552 (ILC-301, 2nd Rev.) 
$210,482 (116-301, 2nd Rev.) 
10/ $20,522 (126-301, 2nd Rev.) 
1Y/ 995,105 (116-301, 2nd Rev.) 


12/ $736,172 x 822. 
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Exhibit ILG-B 


TESTIMONY OF HONORABLE HARRIS B. McDOWELL, 
JR., A MEMBER OF CONGRESS FROM 
THE STATE OF DELAWARE 


I am Harris B. McDowell member of congress at 
large from the State of Delaware. 

I have been acquainted with air transportation in Wil- 
mington and in the State of Delaware for many years. 
The only commercial air transportation available in the 
entire state of Delaware is at the Greater Wilmington 
Airport at Wilmington, Delaware. I strongly oppose the 
termination of East-West air service at Wilmington's 
own airport as is involved and proposed in this proceed- 


The Federal Government has a substantial investment 
in the Greater Wilmington Airport. In the past tenyears 
approximately $425,000 in Federal aid has been or is 
being expended on five projects at Greater Wilmington 
Airport. In addition there is a tentative allocation in the 
amount of $108,000 for new projects. The more impor- 
tant development items are land acquisition, construc- 
tion of aircraft parking aprons, taxiways, holding pads, 
access roads and taxiway lighting. Moreover, costly as- 
sistance has been rendered by the Federal Aviation 
Agency in navigational aids and advisory technical serv- 
ices. 

Considerable federal monies were spent in the devel- 
opment of the Greater Wilmington Airport when it was 
fully utilized as a military air facility during World War 
Ul. This airport was the primary terminus of the U.S. 
Air Transport Command and it was one of the busiest 
military airfields in the nation until the close of hostili- 
ties in 1945. 

Not only the Federal investment but the needs of the 
State of Delaware and the Wilmington area dictate that 
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air transportation should be continued at the Greater 
Wilmington Airport. The Greater Wilmington Airport is 
located six miles south of Wilmington, Delaware. It is 
easily accessible to about 400,000 urban and suburban 
people in the Wilmington-New Jersey metropolitan area. 
Concentrated in the Wilmington area are some of the na- 
tion’s and world’s largest and most important indus- 
tries. In addition there are the 
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many Smaller supporting industries. In recent years 
we have seen an increase in research and Scientific ac- 
tivities. All of these indicate a high demand for air 
transportation. 

An area of this size and economic importance should 
not be deprived of east-west air transportation available 
locally at its own airport. If the air transportation inis- 
sue is terminated, Delaware will be one ofthe only states 
in the Union without east-west air transportation. The 
unavailability of surface transportation at east-west di- 
rection means that this loss will be of serious conse- 
quence. The development and continuation of a sound 
national air transportation system requires that east- 
west air transportation be provided at the Greater Wil- 
mington Airport. 
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Exhibit ILG-C 


TESTIMONY OF EDWIN P. NEILAN, 
PRESIDENT, BANK OF DELAWARE 
WILMINGTON, DELAWARE 


I am Edwin P. Neilan, President of the Bank of Del- 
aware. As President of the Bank of Delaware our com- 
mercial bank is very much interested in the development 
of the State of Delaware. In addition to lending money 
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for new enterprises, industrial and otherwise, I have 
been busy in the Greater Wilmington Development Coun- 
cil as its chairman for two years, a member of the State 
Industrial Development Commission and also of the State 
Industrial Development Foundation and have been active 
in soliciting new industries to locate in this area. 

Our bank has been most closely associated with the 
construction industry and we are aware of the great 
strides that are now being made in providing other trans 
portation facilities which should help to create a favor- 
able industrial climate. For example, the opening of the 
new toll road across the Delaware has resulted in a nunr 
ber of new industrial parks being planned and opened 
along its route. Among them, and very near the Greater 
Wilmington Airport, is the Ronson Industrial Park as 
well as industrial developments on the east side of the 
city of Newark. 

Not long ago we helped to arrange financing for a 
new residential community which will be a community of 
12,000 homes located between the Limestone Pike and 
the Polly Drummond Hill Road which is in the vicinity of 
the Greater Wilmington Airport. These homes range in 
value from expensive homes to middleclass as well as 
average homes, and the community is being planned 
carefully so that it should develop a large amount of 
very attractive residential opportunities, many of which 
will undoubtedly be occupied by people who like to travel 
by air. Within the last two years new plants in this area 
involve West Virginia Pulp and Paper Company, which 
has a major printing plant for the production of packing 
cases and cartons at Newark, the Avisel Corporation, a 
new Avon Products plant in addition to the existing one 
at the Ronson Industrial Center where Ronson has al- 
ready built a plant that is now in operation. In addition 
to this, along the river Avisun has 


(11368) we 


[1136B] 


a new plant that is expanding. The entire complex, 
which started with Tidewater Oil and which includes 
Diamond Chemical and Stouffer Chemical Company, is 
soon to be joined by Union Carbide Company which has 
acquired the land just to the south of the Canal. General 
Foods is opening one of its major plants early next year 
in the Dover area, and in the Smyrna area which is ap- 
proximately 25 miles south of this Airport there are two 
new plants, the Leeds Luggage Plant which is a very 
large plant employing about 800 people and adjoining it, 
a new plant of Taylor Plastics which is now just under 
construction. 

These are just a few examples of numerous com- 
panies that have moved into the area or are expanding 
existing facilities. I am sure that adequate air service 
makes the location of firms such as this much more at- 
tractive from their standpoint. I might cite the fact that 
Delaware is losing one firm because of lack of good air 
service. Only recently, the Family Finance Corpora- 
tion announced that they were transferring their man- 
agement headquarters to Miami, Florida because of 
their inability to get good air service out of Wilmington 
when their executives have to fly aroundontheir monthly 
visits to the many offices which Family Finance Com- 
pany operates throughout the United States. 

Up to this point I have not mentioned the tremendous 
travel potential that exists in the Wilmington area as a 
result of three major companies, DuPont, Hercules and 
Atlas Chemical Industries, all of whom are traveling a 
great deal of the time, both on business andon pleasure. 
We know this particularly at Bank of Delaware because 
we havethe only travel department ina bank in this area 
and we sell about 3-1/2 million dollars worth of travel 
each year, a large part of which must be done by air. 
We have had extreme difficulty in arranging schedules 
for these travelers that might depart from the Wilming- 
ton Airport because of the difficulty of making connec- 


aes (1136B-1136C) 
tions with Transcontinental or Trans-Atlantic or South 
American planes. It seems to me that a good feeder 
schedule in and out of the Wilmington Airport would not 
only bring revenues to Allegheny or any other airline, 

but would 
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at the same time stimulate the amount of travel that 
would originate from this Airport. 

I can speak from personal experience because I live 
six miles south of this Airport and frequently must 
drive to Philadelphia in order to make connections to 
the West and South. This drive is by no means 2 very 
easy one because one must go through the industrial- 
ized communites of Marcus Hook, Chester, Eddystone 
and Lester on the way to the Philadelphia Airport. I 
find that I must allow at least an hour to an hour and 
fifteen minutes for the drive and the opportunity to park 
in the airport parking lot in Philadelphia, plus another 
thirty minutes to make sure that I have time to check in 
at the ticket counter of the airline. I have done this on 
an average of at least once every week or ten days dur- 
ing the last year, and this year has been particularly 
difficult because of my duties as President of the Cham- 
ber of Commerce of the United States, a job which re- 
quires a lot of travel in great distances. 

Scheduling seems to me to be of major importance in 
developing traffic and the east-west flights of Allegheny 
provided no particular incentive to the traveler to use 

177 them because of the hours and of the failure to make con- 
S ctions that were necessary for most travelers who 
\sa.were going on beyond Pittsburgh. (Qne-cf-the-thinge that 


jeeality-neods-in-the-way-of-travel-serviee |] I was told 
just this week that Flight 901 to Washington will be can- 
celled the first of October despite the fact that the mortr 
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ing on which I was given this information there were 
nineteen of us boarding the plane at the Wilmington Air- 
port. A number of those who got on with me are regular 
commuters on this plane and it seemed to me that this 
was an extremely short-sighted attitude but entirely in 
keeping with the attitude in dropping the east-west Flights 
of Allegheny without any notice or without an adequate 
survey of the needs of both the Wilmington area and the 
cities, both at the terminal point in the West and enroute. 

It has been my experience that Allegheny has net 
placed a proper accent on advertising, initiating proper 
schedules, and seeing to it that passengers 
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were serviced. I was very much put out the other morn- 
ing in being told that because of the slight ground fog in 
Wilmington the usual flight to Washington was being can- 
celled that morning. This call reached my home some- 
time around 6:15 or 6:30 and made a major alteration in 
Tm ay plans. (irtect it ie my belief that if Allegheny op- 
erated-as—we-must-de-in-the banking business—it- an at 


I would like also to add that despite the problems 
which have existed over the past year or two or three 
years, there is an increase in potential air travel out of 
this Airport which is only now beginning to be apparent. 
I have already cited the number of industrial firms which 
are locating plants or branch plants in this area and the 
growth in population which is taking place as a result of 
planned communities. On top of this there is widespread 
interest throughout the country on the part of many other 
national organizations, particularly those in California 
and in Illinois, to open east-coast plants or branches 
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and Delaware has been favored by a large number of in- 
quiries. It might well be that the decision of many of 
these companies as to whether they located here would 
depend upon the kind of air service that was provided at 
the Wilmington Airport. Under the worse circumstances 
therefore, it would seem to me that Allegheny would con- 
T tinue to provide service trying to adjust it to meet the 
needs of the people who are the most logical customers 
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I firmly believe that if adequate schedules which gave 
due allowance for the needs of the traveling public was 
initiated by Allegheny not only to the East and West, but 
North and South that the traffic out of this Airport would 
pick up materially over the next year or two. It seems 
to me very shortsighted, therefore, for an organization 
which has billed itself 
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as one that we3 dedicated to improving the feeder air 
traffic should make every effort to schedule proper serv- 
ices, to advertise them well, and to treat the customers 
as all customers must be treated if you are to retain 
their patronage. 
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Exhibit ILG-D 


TESTIMONY OF G. P. CHURCH, DIRECTOR 
OF TRAFFIC DEPARTMENT 
DUPONT COMPANY 


Iam Gilbert P. Church, Director of the Traffic De- 
partment of E. I. du Pont de Nemours & Company, Wil- 
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mington, Delaware. I was appointed to this position on 
June 1, 1963. Prior to that I was Assistant Director for 

7 months and Manager of the Traffic Department's 
Development Division for a little over a year and a half. 
From 1933, when I joined the Company, until my trans- 
fer to the Traffic Department in 1960, I was a member 
of the Company’s Engineering Department. 

My appearance here today is in support of the New 
Castle County Airport Commission. 

Attached as Appendix A to this statement is a map 
showing the location of Du Pont's plants and sales of- 
fices within the United States. Du Pont has thirteen 
plant facilities and eighteen sales offices in the Pitts- 
burgh, West Virginia, Ohio and Michigan area. This is 
an important area to Du Pont as it accounted for approxi- 
mately 10% of the Company's sales in 1962. Attached as 
Appendix B is a representative listing of Du Pont's im- 
portant customers and suppliers in the Pittsburgh, West 
Virginia, Ohio and Michigan area. 

In the Wilmington, Delaware area, the Company has 
approximately 15,000 employees (excluding manufactur- 
ing plant employees). 

There is considerable travel generated by the Com- 
pany between Wilmington on the one hand and the Pitts- 
burgh, West Virginia, Ohio and Michigan areas on the 
other. Because of the time required for east-west sur- 
face transportation, travel is almost entirely by air. In 
March, 1963, which is considered a representative month 
Do Pont purchased air transportation from two Wilming- 
ton travel agencies to the following area: 

Passengers 
Area Number __% af total_ 

Pittsburgh 178 26% 

West Virginia 16 

Qhio 

Michigan 
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Eighty percent of these purchases were round trip and 
most of the travel cleared through the Philadelphia Air- 
port. On the average, this is equivalent to 32 outgoing 
and 26 incoming passengers per work day. 

In addition to outbound and inbound air traffic of Du 
Pont employees, many visitors are received in Wilming- 
ton from other companies, educational insitutions and 
the like. A sampling of Du Pont's visitor registers at 
Wilmington locations indicates that the Company is re- 
ceiving some 270 visitors per month from the areas be- 
low: 

Passengers 
Area Number &% of total 

Pittsburgh 50 19% 

West Virginia 25 9 

Ohio 150 56 


Michigan 45 16 
Total 270 100% 


On the average working day, 13 persons from the above 
areas visit the Du Pont Company in Wilmington. 

Adequate east-west service at the Greater Wilming- 
ton Airport would provide more convenient and economi- 
cal shipment of air freight to and through the Pittsburgh 
gateway. 

The Greater Wilmington Airport is conveniently lo- 
cated to Du Pont facilities in the Wilmington area. The 
Philadelphia Airport, on the other hand, is an hour to an 
hour and a half away over a difficult and congested street 
system. Air service at the Greater Wilmington Airport 
would result in economies to our Company due to the dif- 
ferential in cost of reaching the Philadelphia Airport as 
compared to the cost of reaching the New Castle County 
Airport. 

Iam confident that well-timed and adequate air serv- 
ice between Wilmington and Pittsburgh would result in 
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substantial use of this service by the Du Pont Company 
and its customers and suppliers. 

In conclusion, let me say that the Du Pont Company 
would be very happy to see the kind of air service link- 
ing Wilmington and the Pittsburgh gateway 
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that would promote a still heavier traffic between the 
two points. But it is not enough just to wish for these 
things. If the air lines do not furnish the flights that will 
make our people look first at the Wilmington Airport 
when planning a flight, nothing will happen. Thus, it does 
seem to me that Allegheny Airlines has an opportunity 
here to increase its own traffic and at the same time in- 
stitute a trend toward increased use of an airport that is 
well situated and equipped to perform a real service. 


E.1I.-DU PONT DE NEMOURS & COMPANY (end Majority-Ouned Componics) 
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REPRESENTATIVE LIST OF IMPORTANT 
DU PONT SUPPLIERS/CUSTOMERS LO- 
CATED IN STATES OF WEST VIRGINIA, 
MICHIGAN, OHIO AND PITTSBURGH, PA. 


Name 


Aluminum Company of America 


Amherst Coal Co. 
Armco Steel Corp. 
Bendix Corp. 
Carbon Fuel Co. 


Cello-Foil Products, Inc. 
Cooper Tire & Rubber Co. 
Defiance Industries, Inc. 


Doriron Co., Inc. 
Eagle-Picher Co. 


Firestone Tire & Rubber Co. 


Fisher Scientific Co. 
Ford Motor Co. 


General Motors Corp. 


Goodrich (B.F.) Co. 


neg reat Tire & Rubber Co. 
Grei Ss Cooperage Corp. 
Jones & Laughlin Steel Corp. 
Libby-Owens-Ford Glass Co. 


Marathon Oil Co. 


Mills, Inc. 
rglass Corp. 


Owens-Corning Fibe 


Pittsburgh Plate Glass Co. 
Rose Patch and Label Co. 


Simplex Paper Corp. 


Sprayon Products, Inc. 


Standard Ultramarine & Color Co. 


U. S. Steel Corp. 
Westi 
Wheeling Steel Corp. 


stinghouse Electric Corp. 


Appendix B 


Address 


Pittsburgh, Pa. 
Charleston, W.V. 
Middletown, Ohio 
Detroit, Mich. 
Charleston, W.V. 


Battle Creek, Mich. 
Findlay, Ohio 
Defiance, Ohio 
Dayton, Ohio 
Cincinnati, Ohio 
Akron, Ohio 
Pittsburgh, Pa. 
Dearborn, Mich. 
Detroit, Mich. 
Akron, Ohio 


Akron, Ohio 
Cleveland, Ohio 
Cincinnati, Ohio 
Toledo, Ohio 
Findlay, Ohio 
Martinsburg, W. Va. 
Toledo, Ohio 
Pittsburgh, Pa. 
Grand Rapids, Mich. 


Adrian, Ohio 
Cleveland, Ohio 
Huntington, W. V. 
Pittsburgh, Pa. 
Pittsburgh, Pa. 
Wheeling, W. V. 
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who travel extensively, principally by air transporta- 
tion. I, myself, am a frequent air traveler. 

Our plant is located on the west side of Wilmington 
and my home is north of Wilmington. The plant is ap- 
proximately 15 minutes from the Greater Wilmington 
Airport and my home is 20 to 30 minutes from the 
Greater Wilmington Airport, depending on the traffic. 
While we are now forced to use the Philadelphia Airport 
for all our east-west service, there is no question in my 
mind that we would prefer to use the Greater Wilming- 
ton Airport. The Philadelphia Airport is difficult to 
reach; it is a long and nerve-wrecking drive. I nor- 
mally allow one and a half hours to reach the Philadel- 
phia Airport from my home or the plant. If I were leav- 
ing from downtown I would have to allow an hour and 
three quarters. 

I understand that the New Castle County Airport Com- 
mission is proposing that Allegheny provide three non- 
stop round trips between Wilmington and Pittsburgh. I 
am convinced that this service would generate substan- 
tial use by Wilmington area air travelers for trips to 
Pittsburgh and also beyond Pittsburgh. 

Pittsburgh is the logical connecting point for Wil- 
mington area travelers going to points in the Ohio Val- 
ley, Chicago or beyond to the midwest and the west. Our 
own company has generated considerable travel to Day- 
ton, Ohio, for which Pittsburgh is the logical and most 
convenient connecting point. 
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Pittsburgh is a preferable intermediate stop for Wil- 
mington area air travelers for anumber of reasons. It 
has an excellent airport, servedby a number of carriers 
providing a large number of schedules. It has a com- 
fortable and commodious terminal building which pro- 
vides conveniences for a layover between flights. The 
stop in Pittsburgh also represents completion of a con- 
siderable step on the way to destination west. 
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In my opinion Pittsburgh as a connecting point for 
points west is preferable to Philadelphia or Washington. 
Use of Philadelphia requires a miserable one and a half 
hour surface trip over congested city streets enroute to 
Philadelphia. Particularly on one-day trips which may 
extend as far as Chicago, after ten or twelve hours of 
travel and work, the Wilmington traveler is faced with 
the grueling return drive from Philadelphia through 
Chester to Wilmington. 

I understand that Allegheny is suggesting that Wash- 
ington is 2 more convenient connecting point for Wil- 
mington 2rea travelers to points west of Pittsburgh. I 
cannot agree with this from my own experience. Wash- 
ington National Airport is not a comfortable terminal for 
a layover. It is crowded and there are inadequate seat- 
ing arrangements in the terminal building for local pas- 
sengers, let alone those waiting for their connecting 
flight. Furthermore, using Washington as a connecting 
point for a trip to the west has a psychological disad- 
vantage. Since it is such a short trip, it gives one the 
feeling that he stopped before making any progress to- 
ward his ultimate destination. Then, too, heading south 
to connect with a flight west seems like taking a round- 
about route. 

The absence of east-west air transportation at the 
Greater Wilmington Airport has deprived Wilmington 
area businessmen of useful local air cargo service. The 
use of Philadelphia for cargo service adds a consider- 
able expense to doing business. Our own company has 
to maintain a driver available for emergency runs to 
the Philadelphia Airport to pick up air cargo shipments. 
Also, the use of the Philadelphia Airport has resulted in 
slip-ups in important air cargo 
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shipments. If air service were available at the Greater 
Wilmington Airport there would bea later close-out time 
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in the afternoon for outgoing air cargo, and we could re- 
ceive our incoming air cargo shipments earlier than if 
they have to be trucked down from Philadelphia. The 
round trip from our plant to Greater Wilmington Air- 
port consumes about 30 minutes; to Philadelphia, easily 
takes three hours. 
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Exhibit ILG-F 


TESTIMONY OF HARRY B. ROBERTS, 
JR., PRESIDENT, LEVY COURT OF 
NEW CASTLE COUNTY 


I am Harry B. Roberts. I am the elected President 
of the Levy Court of New Castle County. The Levy Court 
is the County Government. I have been president for 
one year and a Commissioner of the Levy Court since 
1960. 

New Castle County's 1960 population was 307,446. In 
the last ten years the county has seen unusual popula- 
tion growth. From 1950 to 1960 population grew 40 per- 
cent. 

The excellent advantages New Castle County offers-- 
such as trained work force, excellent power and utili- 
ties, a deep water seaport, and good highway and train 
facilities has attracted considerable industrial growth 
and development in the area. Existing industries have 
increased their facilities and new industries are moving 
into the area constantly. 

New Castle County is a wealthy, populous, industrial- 
ized, independent metropolitan area. It is by no means 
a suburb or extension of the Philadelphia Metropolitan 
Area. It has an independent economic, cultural, social 
and historical development. The New Castle County 
area is not oriented to Philadelphia. It is the focus of 
north Delaware and related areas of New Jersey and 


Maryland. 
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New Castle County's excellent air transportation fa- 
cility has virtually no airline service to offer to this 
important growing area. I hear continual complaints 
about the lack of usable air service at the Greater Wil- 
mington Airport. 

The absence of good air service at our own airport 
forces the New Castle County area air travelers to sub- 
mit to the burden of traveling to the Philadelphia Air- 
port. This is a substantial burden. It is a long drive, 
over a difficult and congested highway and street sys- 
tem. The traffic is heavy on this route at all times of 
the day and it is particularly congested during the pe- 
riods when most people are trying to catch a flight or 
return from an air trip. 
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There is a particular need for good east-west air 
transportation service. In addition to a major need of 
our industries and commercial facilities for ready and 
speedy air transportation to other states in the Union, 
Delaware is the corporation capital of the United States. 
Many national corporations are incorporated here. There 
is constant travel to Delaware and particularly the city 
of Wilmington for annual meetings and for legal matters. 
Also the State Government offices in Dover are most cor 
veniently served by the Greater Wilmington Airport. The 
requirement for these air travelers to go to the Phila- 
delphia Airport is an increase in the burden placed upon 
the air travelers of this area and the state. 

While major emphasis is placed upon the need for 
good passenger air transportation at the Greater Wil- 
mington Airport we must not ignore the requirement for 
the convenient air cargo service. Many of our industries 
have specialized requirements for air cargo shipment. 
There would be a substantial savings of time and expense 
if these shipments could come in through the Greater 
Wilmington Airport rather than, as now, being required 
to be trucked into and from the Philadelphia Airport. 
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Exhibit ILG-G 


TESTIMONY OF G. ROY EATON, 
CHAIRMAN, NEW CASTLE COUNTY 
AIRPORT COMMISSION 


I am G. Roy Eaton. I have been Chairman of the New 
Castle County Airport Commission since 1944. 

The Greater Wilmington Airport was built in 1941 and 
has been developed through the interest, enterprise and 
capital largely of private citizens and corporations in the 
Wilmington area. The new terminal building was con- 
structed entirely with county funds raised by general ob- 
ligation bonds of New Castle County. The $600,000 bond 
issue was fully subscribed on offering. 

The Airport is located in the center of an important 
and growing area. The metropolitan area served by the 
airport has experienced great growth since World War 
Il. The major area of growth and development is to be 
south and west of the city of Wilmington. Companies such 
as Tidewater Oil, Avisun, Thiokol and DuPont have built 
new facilities and enlarged existing facilities in the area 
to the south and west of Wilmington. The Shell Oil Com- 
pany has purchased several thousand acres south of Del- 
aware City to build a new refinery. Stauffer Chemical 
Company has also purchased land in this area to con- 
struct a new facility. General Foods is building a large 
facility in Dover. 

This commercial development has stimulated resi- 
dential building on a tremendous scale to accommodate 
the large population increases in the area. 

The Wilmington area has many national companies 
with nationwide branches and offices. The air travel re- 
quirement of the Wilmington area is large and growing. 


JA 460 


[1148A] 


Exhibit ILG-H 


TESTIMONY OF GEORGE J. BEAN 
AIRPORT MANAGER GREATER 
WILMINGTON AIRPORT 


I am George J. Bean, Airport Manager of the Greater 
Wilmington Airport, Wilmington, Delaware. 
Sponsorship 
I sponsor Exhibit ILG 400 except the second para- 
graph on page 2, Exhibits ILG 401, 402, 403, 405, 500 
except the third paragraph, 501 and 600. 
Experience and Qualifications 
I have been airport manager at the Greater Wilming- 
ton Airport since April 1958. Prior to that I was airport 
manager of Worcester Municipal Airport, Worcester, 
Massachusetts from 1953 to 1958. Before that I was with 
Northeast Airlines from 1947 to 1953 in various capaci- 
ties. When I left Northeast Airlines I was District Sales 
Manager for the Central Massachusetts Area. 
Accessibility of Philadelphia International Airport 
In the Exhibits ILG 400 through 403 I have set forth 
information showing the inconvenience and expense of 
a «reaching the Philadelphia International Airport. The 
ss <3 driving times reported in Exhibit ILG 402 Jandthe-photo- 
~< graphs _reproduced_in Exhibit ILG 401]were made in the 
early part of July 1963. The driving runs were made on 
2*the typical routes to the Philadelphia Airport during both 


Allof the m deivingt tests were » made aie ideal weather 
During conditions of rain or snow or ice the drivingtimes 
must be increased at least fifteen minutes. 

The difficulty of the route to Philadelphia means that 
a driver can never anticipate that a trip will be com- 
pletely uneventful and can be completed within the sixty 
minutes shown. Accordingly, most travelers to the Phila- 
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delphia Airport allow themselves a cushion of additional 
thirty minutes. 
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Thus, from the Wilmington area to the ticket counter at 
the Philadelphia Airport requires an allowance of anhour 
and forty-five minutes for the normal traveler using his 
own car: 

Wilmington to Philadelphia 60 minutes 

Park Car and get toterminal 15 minutes 

Cushion for contingencies 30 minutes 

105 minutes 
Airport Facilities 

The excellent airport facilities available at the Greater: 
Wilmington are set forth inthe Exhibits ILG 500 and 501. 
The terminal area construction costs were $600,000 and 
the new terminal building was opened and dedicated in 
1956. The entire terminal building was constructed with- 
out federal-aid funds. 

The airport isfully adequate to accommodate all types 
of aircraft used bythe airlines. A number of airlines, 
such as American, TWA and Eastern bring their four- 
engine jet aircraft to Wilmington for flight training. 
There is a Capitol Airways DC-8 based on the airport. 


Allegheny Sales and Advertising Effort 


The inadequacy of Allegheny's sales and promotion ef- 
fort in Wilmington is evidenced by their own exhibits 
where they admitted that they did not spend one cent for 
advertising in Wilmington in the entire year of 1961 and 
their advertising in 1962 was sporadic. To my knowl- 
edge, this advertising set forth in their exhibit is the 
only advertising effort made at all in the community. I 
have never seen any posters around the city or at the 
major points of traveler concentrations, suchas the Hotel 
DuPont, showing Allegheny's schedules and the avail- 
ability of its service. 
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In addition to the lack of positive effort by Allegheny 
to promote their service there have been negative things 
which have further discouraged the use of Allegheny's 
minimal service pattern. Since becoming Airport Man- 
ager in 1958 I have made a practice of frequent calls to 
Allegheny's reservations office, as well as to Eastern's 
and the other airlines which served Wilmington, to de- 
termine the character of their response to Wilmington 
air travelers seeking information or desiring to make 
reservations. I have 
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made these calls as frequently as twice a week. In ask- 
ing Allegheny's reservations office for schedule informa- 
tion to Pittsburgh and points west, 80% af the time I was 
told that the Allegheny service consisted of flights orig- 
inating from Philadelphia. It was only after I made clear 
to the person on the telephone that I was calling from 
Wilmington and specifically inquired if there wasn't serv- 
ice available from Wilmington that I obtained informa- 
tion on the Wilmington flights. Normally the Allegheny 
reservation agent asked me to hold the line while he 
checked the schedule from Wilmington. 

I should like to point out that Allegheny's Exhibit AL 
12, page 7, which purports to be the advertising by Alle- 
gheny, was not an Allegheny advertisement. This entire 
page and everything on it was paid for by the New Castle 
County Airport Commission. Also, the date of the ad- 
vertisement is June 1, 1961, not 1963 as shown on the 
exhibit. 
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Exhibit ILG-R-1000 


ALLEGHENY AND THE BUREAU BASED 
THEIR ANALYSIS OF ECONOMIC FEASI- 
BILITY OF SERVICE TO WILMINGTON ON 
SEGMENT 3 ON INADEQUATE AND UN- 
REPRESENTATIVE SCHEDULE PATTERN 


The Bureau, in Exhibit BER-21, and Allegheny, in 
Exhibit AL-19, estimate the operating results of serving 
Wilmington on Segment 3 for the twelve months ended 
March 31, 1963. The basic fallacy in the economic dem- 
onstrations in both the Bureau and Allegheny exhibits is 
that both parties used the traffic developed during the 
year ended March 31, 1963. During this period, Wil- 
mington's Segment 3 service was only one multi-stop 
round trip (Exhibit ILG-R-1001). Exhibit AL-6 is mis- 
leading because Allegheny has included a large number 
of flights operating on Segment 8. It shows these flights 
as "on-line connections" but, as demonstrated in Exhibit 
ILG-R-1002, these cannot be considered reasonable con- 
nections for Segment 3 east-west service. 

Exhibits ILG-R-1003 through R-1009 show the quality 
of service upon which Allegheny and the Bureau predi- 
cated their economic analyses of service to Wilmington 
on Segment 3. Exhibit ILG-R-1003 shows that there were 
no non-stop Wilmington-Pittsburgh flights provided dur- 
ing the entire 12 months, and for 8 of the twelve months 
the flights had two or more intermediate stops between 
Wilmington and Pittsburgh. Exhibit ILG-R-1004 shows 
that these flights were unreliable. For every two flights 
that operated on schedule, Allegheny had one flight that 
was more than 30 minutes late arriving at the terminal. 

Commuter service, which is so important in short- 
haul markets of this kind, and particularly important to 
the business traveler, was infrequently provided. There 
was no commuter service at Pittsburgh for Wilmington 
travelers for half of the period. And no commuter serv- 
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ice at Wilmington for Pittsburgh travelers for two- 
thirds of‘the period. (Exhibit ILG-R-1005). 
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Allegheny's inattention to Wilmington's Segment 3 
service is demonstrated by the fact that Allegheny gave 
Wilmington less service than it gave any other inter- 
mediate point on its system (Exhibit ILG-R-1006). This 
lack of attention to Wilmington's service is also shown 
by its virtually non-existent advertising efforts. Itstotal 
advertising, for both Segment 8 and Segment 3 service at 
Wilmington occurred on only 24 days during the entire 
365-day period ended March 31, 1963. These days were 
widely spaced (Exhibit ILG-R-1007). During this period, 
Allegheny had three substantial schedule revisions. 
There was no advertising at all just before or onthe date 
of any of these schedule changes, and what advertising 
did occur took place as long as 20 days after the event 
(Exhibit ILG-R-1008). As shown in Exhibit AL-12, Alle- 
gheny's advertising was general destination-type adver- 
tising, and did not show the schedules at all. Allegheny 
did not announce the schedule revisions. 

Exhibit ILG-R-1009 compares Allegheny's advertising 
expenditures at Wilmington with other Allegheny stations 
enplaning 12,000 passengers or less in 1962 (Exhibit AL- 
13). Allegheny's advertising expenditures at Wilmington 
were less in total dollars than all but two of the other 
comparable stations shown. The advertising effort at 
Wilmington is far less than warranted by Wilmington's 
population and traffic potential. Particularly striking is 
Allegheny‘s admission that during the entire year 1961, 
it spent not one cent for advertising of its service at Wil- 
mington (Exhibit AL-12). 

Even withthis poor service, the Bureau's computation 
of the ratio of breakeven need to commercial revenue of 
0.14 is half of Allegheny's system ratio of 0.28, and one- 
third of the local service industry ratio of 0.40 (Exhibit 
ILG-R-1010). 
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market. 
In Exhibit AL-21, Allegheny estimates the Allegheny 


'< 
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Wilmington-Pittsburgh passengers moving via Philadel- 
phia based on the Allegheny reservation card survey. 
Exhibit ILG-R-1030 demonstrates one of the fallacies in 
Allegheny's estimate. Allegheny assumed that the rela- 
tionship of May and June 1962 Allegheny O&D reported 
Wilmington-Pittsburgh passengers to the total such pas- 
sengers for the year ended March 1963, 21.7%, was a 
reliable basis for annualizing the May and June 1963 
Wilmington-Pittsburgh passengers boarding at Philadel- 
phia. 

This is not so. Based on second quarter information, 
the ratio of second quarter Wilmington-Pittsburgh Alle- 
gheny O&D passengers to year ended the first quarter 
has varied from 32% in 1960-1961 to 20% in 1962-1963. 
Moreover, the percentage is declining each year which 
means that Wilmington's use of a factor of six to annual- 
ize the two-month data is an understatement. A higher 
factor would be appropriate based on this information. 
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SOURCE: Official Airline Guide, 1962-1963. 
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1154 CAB Docket 14214 
Exhibit ILG-R-1002 
Page 2 of 2 


ALLEGHENY'S CONNECTING SERVICE INVOLVED MORE 
EXPENSE THAN ITS MULTI-STOP DIRECT SERVICE 


(Rebuttal to AL-6, AL-19 and BER-21) 
Wilmington-Pittsburgh Fare (Direct) $20.00 


Wilmington-Philadelphia Fare 6.00 


Philadelphia-Pittsburgh Fare 20.55 
$26.55 


Percent Fare via Philadelphia 
Greater than Direct ILG-PIT +32.72% 


SOURCE: Official Airline Guide. 
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Exhibit ILG-R-1003 
ALLECHESY'S WILMINGTON-PITTSBURGH 
NEVER INCLUDED NON-STOP FLIGHTS, BUT IN THE MAIN 
FORCED PASSENGERS TO STOP AT LEAST TWICE ENROUTE 
(Rebuttal to AL-19 and BER-21) 
Total Allegheny One-Way Flights Between 
Wil and Pitt 
s' 
a ee ae = 
Stops Stops Stop Stop Stops Stops Stop Stop 
1 1 


1 1 
1 1 
1 1 


a 
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Exhibit ILC-R-1006 


FOR EVERY TWO ALLEGHENY SEGMENT 3 
FLIGHTS ON SCHEDULE, ONE FLIGHT WAS MORE 
THAN 30 MINUTES LATE 


(Rebuttal to AL-19 and BER-21) 
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Exhibit ILG-R-1005 


LITTLE COMMUTER SERVICE WAS PROVIDED 
BY ALLEGHENY BETWEEN WILMINGTON AND PITTSBURGH 


(Rebuttal to AL-19 and BER-21) 
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Total Wilmington Commter Flights - None for 8 Months 
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SOURCE: AL-6; Official Airline Guide. 
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ALLEGHENY PROVIDED LESS SERVICE To E=Aibit 1LC-R-1006 


WILMINGTON ON TO ANY 
OTHER REGULARLY SERVED INTERMEDIATE POINT ON ITS SYSTEM 


(Rebuttal to AL-19 and BER-21) 


Scheduled 1960 
Departures SMSA 


re 
fear 
3/31/63 
Erie 4,742 
Harrisburg* 4,699 
Bradford* 4,1% 
Providence 3,689 
Williamsport* 3,395 
Harford 3,197 
Jamestown* 2,591 
Bridgeport 2,207 
Islip 2,100 
Parkersburg, 1,989 
Johnstown* 1,766 
Altoona* 1,745 
Philipsburg 1,716 
1,420 
1,283 
1,253 
1,219 
1,210 


wePenvnauNeEWwne 


670} 

657 

634%" 

1s82/ 49/ 


*Cities served by AL on more than one segment during the year 
ended 3/31/63. 


**Source - AL-9. 


1/ County Population. 
Seasonal . 


SOURCE: CAB Form 41. 


CAB Docket 14224 
Exhibit ILG-R-1007 


THE ENTIRE YEAR ENDED MARCH 31, 1963 


(Rebuttal to AL-19 and BER-21) 
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1161 
CAB Docket 14214 
isieras rent Jers sm Adveaticns at Exhibit ILG-R-1009 
o) 


AT Al bul one Then 


yy srcoe prague ices 


Se ae ne 


(Rebuttal to AL-13, AL-19 and BER-21) 


i's 


Sen 


1960 
SMSA 


2,169.00 
2,165 .44 
1,943.00 
1,575.00 
1,424.00 
1,347.00 
1,200.40 
1,184.00 
1,180.00 
1,120.00 
1,120.00 
1,110.61 
1,023.00 

883.00 

873.00 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
ll 
12 
13 


840.00 


20 Baltimore 
21 Wildwood/Cape May 


1/ County population. 


SOURCE: AL-13; U.S. Census, 1960. 
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CAB Docket 14214 
Exhibit ILC-R-1010 


EVEN WITH BER'S MINIMAL TRAFFIC 
ALLEGHENY 'S SEGMENT 3 


(Rebuttal to AL-19 and BER-21) 


Ratio, Break Even Need To 
—Commercis] Revenue __ 


AL Segment 3 
(¥x End 3/31/63) 


14 


CAB Docket 
Exhibit TLc-R-1020 
Page 1 of 3 


ALLEGHENY OBTAINS TWICE AS MUCH 
OF ITS REVENUE FROM TRUNKLINE MARKETS 
AS DO THE REST OF THE LOCAL AIRLINES 


(Rebuttal to AL-19 and BER-21) 


All Locals 
c 


SOURCE: Pages 2 and 3 of this exhibit. 
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1164 CAB Docket 14216 
Exhibit ILG-R-1020 
Page 2 of 3 


ALLEGHENY HAS INCREASED ITS PARTICIPATION 
MARKETS UNTIL IT IS 


Carrier 


Allegheny 
Bonanza 
Central 
Frontier 
Lake Central 
Mohawk 

North Central 
Ozark 

Pacific 
Piedmont 
Southern 
Trans-Texas 2,863 
West Coast 2,877 
Industry Total 46,207 
Total Excluding 
Allegheny 


vow 


f= 
o 


1,668 
5,086 
6,809 
4,467 
4,433 
4,384 
2,117 


&uUuUWweFWwnD 


L 


41,556 


1/ Those leading city pairs in terms of passenger miles which 
accounted in 1962 for at least 50% of each carrier's system 
passenger miles. 
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1165 CAB Docket 14214 
Exhibit ILG-R-1020 
Page 3 of 3 


ALLEGHENY HAS INCREASED ITS PARTICIPATION 
mn UNTIL 


(Rebuttal to AL-19 and BER-21) 


1962 

Psgr Miles (000) Compe titiv 
Tota Comp. (Psgr. Mi.) 
8,905 6,818 76 .6% 
5,725 1,869 32.6 
2,982 337 11.3 
4,196 1,882 44.9 
2,988 1,242 41.6 
8,348 3,062 36.7 
7,462 2,356 31.6 
5,732 2,258 39.4 
4,982 2,052 
6,425 1,962 
4,219 1,448 
3,732 1,072 
3,751 1,329 

69,447 27,687 


9 
1 
3 
9 
s 
2 
by 
7 
3 
13 
7 
7 
Z 
78 


a 
wo 


60,542 20,869 


1/ Those leading city pairs in terms of passenger miles which 
accounted in 1962 for at least 50% of each carrier's system 


passenger miles. 


SOURCE: CAB Competition Study, 1959, 1961 and 1962. 


[ Eebbb shed. Tw. 118-9 ff Eevee] 


(Rebuttal to AL-21) 


(A) 2nd Quarter 1960 23 
(B) Year Ended lst Quarter 1961 _73 
(A) + (B) Ratio, Quarter to Year End 


(79) 2nd Quarter 1961 46 
@) Year Ended lst Quarter 1962 _162 
(a) ¢ (B) Ratio, Quarter to Year End 


(a) 2nd Quarter 1962 26 
(B) Year Ended lst Quarter 1963 429 )I7 
(A) ¢ (B) Ratio, Quarter to Year End 20% 


SOURCE: CAB A rap Among Domestic Air Carriers". 
Exhibit AL-7. 
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CIVIL AERONAUTICS BOARD 
Washington, D.C. 


zee 


NOTICE TO ALL PARTIES: 


Salisbury has submitted supplemental documents as 
follows: 

(1) Statement of William H. McKenney, Vice-President 
for marketing. This document is marked for purposes of 
identification SBY-E; and 

(2) Ultimate destination of outbound Symington Wayne 
air travelers. This document is marked for purposes of 
identification SBY-X. 


Allegheny has submitted supplemental documents as 
follows: 

(1) Estimated operating results as presently operated 
of six daily Philadelphia-Pittsburgh flights. This docu- 
ment is marked for purposes of identification AL-T-2, 
Appendix AX; and 

(2) Examples of Wilmington's 1961 advertising cam- 
paign in Wilmington newspapers. This document is marked 
for purposes of identification AL-R-12. 


Wilmington has submitted supplemental documents as 
follows: 

(1) Letter from Robert M. Beckman to Examiner Mer- 
ritt Ruhien, marked ILG-700. This document will be 
marked thus for purposes of identification; 

(2) Interrelationship between passenger volume and 
service volume. This document will be marked for pur- 
poses of identification ILG-202 (Rev.); 

(3) The proposed Wilmington- Pittsburgh operation 
will bring $117,000 in new income to Allegheny. This 
document will be marked for purposes of identification 
ILG-301 (2nd Rev.); 


“ue (1167A-1168) 
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(4) Recomputation of exhibit AL-T-2, Appendix AX. 
This document will be marked for purposes of identifica- 
tion ILG-A (Supp.) Appendix G; 

(5) Radio advertising. This document will be marked 
for purposes of identification ILG-602; 

(6) Newspaper advertising. This document will be 
marked for purposes of identification ILG-603; and 

(7) Flight selectors. This document will be marked 
for purposes of identification ILG-604. 


Pursuant to agreements reached and rulings made dur- 
ing the hearing, these documents will be received in evi- 
dence. 


Merritt Ruhlen 
Hearing Examiner 
October 25, 1963 


[1168] 


CIVIL AERONAUTICS BOARD 
Washington, D.C. 


xe * 


NOTICE TO ALL PARTIES: 


Wilmington has submitted a supplemental document in 
the above-entitled proceeding as follows: 


"Points in Michigan and Ohio to Which Du Pont Em- 
ployees Purchased Air Transportation from Two 
Wilmington Travel Agencies in March, 1963." 


This document will be marked for purpose of identifica- 
tionILG-D, Appendix C. Pursuant to an agreement reached 
at the hearing (transcript 391-392) this document is re- 
ceived in evidence. 


Merritt Ruhlen 
Hearing Examiner 
November 19, 1963 
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CIVIL AERONAUTICS BOARD 
Washington, D.C. 


zee 


INITIAL DECISION OF EXAMINER MERRITT RUHLEN 
Served: April 24, 1964 
Upon: 


Edwin I. Colodny, National Airport, Washington 25, 
D.C., for Allegheny Airlines, Inc. 

Richard E. Cullen, 196 West Circle Avenue, Salisbury, 
Maryland, for the City of Salisbury, County Commission- 
ers of Wicomico County, and the Salisbury-Wicomico 
County Airport Commission. 

Stuart H. Rome, Assistant Attorney General of Mary- 
land, Suite 1200, One Charles Center, Baltimore, Mary- 
land, for the State Aviation Commission of Maryland. 


Robert M. Beckman, 1000 Vermont Avenue, N.W., 
Washington, D.C., for the New Castle County Airport 
Commission. 

William L. Howard, Jr., Bureau Counsel, Civil Aero- 
nautics Board, Washington, D.C., for the Bureau of Eco- 
nomic Regulation. 


This initial decision is rendered pursuant to the au- 
thority delegated to Examiners under rule 27 of the Rules 
of Practice in Economic Proceedings. It becomes effec- 
tive as the final order of the Board 30 days after service 
thereof unless a petition for discretionary review is filed 
within 25 days after service thereof in accordance with 
rule 28, or the Board issues an order within said 30-day 
period to review upon its own initiative. If a petition for 
discretionary review is timely filed or action to review 
is taken by the Board upon its own initiative, the effective- 
ness of this initial decision is stayed until further order 
of the Board. 
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“ee 


The public convenience and necessity do not require the 
termination or suspension of Allegheny's authority to 
serve (1) Salisbury, Maryland, on segment 2 of route 
97 or (2) Wilmington, Delaware, on segment 3 of route 
97. 


x*** 


[1365] 


*x** * 


The Board instituted this investigation to determine 
whether the service of Allegheny Air Lines, Inc., should 
be suspended or deleted at Salisbury, Maryland. 1/ La- 
ter, the investigation was expanded to include the question 
whether Allegheny's service to Wilmington, Delaware, on 
segment 3 of route 97 should be suspended or deleted. 2/ 


Thereafter, the Board denied motions, (1) by Salisbury to 
consolidate an adequacy of service complaint herein, (2) 
by New Castle for permission to file an adequacy of serv- 
ice complaint to be consolidated herein, (3) by New Castle 
requesting the Board to direct Allegheny to continue serv- 
ice between Wilmington and Pittsburgh on segment 3 dur- 
ing the pendency of this proceeding, and (4) by Allegheny 
requesting consolidation herein of an application propos- 
ing the redesignation of Trenton and Philadelphia-Camden 
as a single point, Philadelphia-Trenton-Camden. 3/ 


A public hearing has been held with sessions at Salis- 
bury and Wilmington. Briefs have been filed by Allegheny 
Salisbury, Wilmington, and the Bureau of Economic Reg- 
ulation. The issues in this case are those set forth in the 
Board's orders of investigation. They are as follows: 


—T7 Order E-19104, December 17, 1962. 
2/ Order E-19417, March 27, 1963. 
3/ Order E-19694, June 17, 1963. 


484 
(1366) sig 
[1366] 
1. Do the public convenience and necessity require: 


(a) the suspension of Allegheny's certificate inso- 
far as it authorizes the carrier to serve Salis- 
bury, or 


(b) the alteration, amendment, or modification of 
Allegheny's certificate in such a manner as to 
delete Salisbury? 


2. Do the public convenience and necessity require: 


(a) the suspension of Allegheny's certificate inso- 
far as it authorizes the carrier to serve Wil- 
mington on segment 3, or 


(b) the alteration, amendment, or modification of 
Allegheny's certificate in such a manner as to 
delete Wilmington on segment 3? 


Allegheny claims that inasmuch as the Board denied 
Salisbury's motion to consolidate an adequacy of service 
complaint herein, additional or improved service to Sal- 
isbury and Wilmington is not at issue herein. The Bureau 
on the other hand, argues that even though the adequacy 
of service complaint was not consolidated, the issue of 
adequate service is included and that Allegheny's certifi- 
cate could be amended to require additional service to 
Salisbury or Wilmington if the facts warrant. 


The exclusion of adequacy of service complaints from 
this proceeding prevents any formal action by the Board 
herein requiring improved service to either of the points 
in issue. However, in determining whether a community 
is making sufficient use of air service to justify its con- 
tinuance it is necessary to determine whether the serv- 
ice provided is reasonably adequate to meet the commu- 
nity’s needs. Obviously, a city cannot be expected to use 
air transportation which does not meet its travel needs. 
Accordingly, evidence was received upon the adequacy of 
Allegheny's service and the necessity for 
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additional or improved service. If the Board finds that 
either city has failed to meet the Board's "use it or lose 
it” standard, but that such failure was due to the failure 
of Allegheny to provide adequate service, the Board can 
determine the minimum standard of service to which the 
city is entitled and suggest that Allegheny improve its 
service to that extent. Any formal action to compel im- 
proved service must await hearing and decision in an- 


other proceeding. 


The Salisbury question is whether Allegheny should 
continue to serve that city as an intermediate point on its 
segment 2, which extends from Washington to New York, 
via Baltimore, Salisbury, Cape May, 4/ and Atlantic City. 
The Wilmington question is whether service to Wilming- 
ton on Allegheny's segment 3, which extends from New 
York to Pittsburgh and Scranton/Wilkes-Barre via var- 
ious intermediate points should be suspended or deleted. 
Inasmuch as these two issues are entirely independent, 
service to each city will be considered separately. 


SALISBURY 


Salisbury is located in the center of the Delmarva 
Peninsula and is the only city on the peninsula presently 
receiving air service. Its principal community of inter- 
est lies with Washington, Baltimore, and New York. It 
has no useable railway service and its bus service to New 
York requires 5 hours and to Baltimore between 2 1/2 to 
3 hours. Bus service to Washington is via Baltimore and 
involves a trip of 4 hours. A map showing the route in 
issue is attached. 


ui Seasonal service only. 


[1369] 


The nearest available air service, other than at its 
own airport, with mileage and travel time by automobile, 
is set forth in the following table. 


‘A 487 

eae (1369-1370) 
TABLE 1 

City Airport Miles Travel Time?/ 


Baltimore Friendship 108 2:10 
Washington National 127 3:00 
Washington Dulles 133 3:15 
Wilmington New Castle 110 3:15 
Philadelphia International 130 3:05 


Salisbury is isolated by more than 100 miles from any 
other scheduled air service. It is a certificated point on 
Allegheny's Washington-Baltimore-Atlantic City-Newark 
route, but if it is served as an intermediate point between 
Baltimore and Atlantic City, 63 additional flight miles are 
required, a circuity of 55 percent. If it is served as an 
intermediate point between Washington and Atlantic City, 
43 additional miles are required, for a circuity of 31 per- 
cent. As a result, Allegheny's costs are increased sub- 
stantially by its service to Salisbury and its passengers 
to other points are subjected to a substantial delay on 
Salisbury's flights. This amounts to an average of 30 
minutes on flights between Atlantic City and Washington, 


At the present time, Allegheny serves Salisbury with 
one round trip daily which provides direct service to 
Washington, Atlantic City, and New York. No service to 
Baltimore is available. The following schedules as of 
April 1964 


pr 
5 Fifteen to 30 minutes additional time needed during 
rush hours. 
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set forth flights serving Salisbury and some of Allegheny's 
north-south flights which might be used for Salisbury's 
service. 
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According to the census of 1960, there is a total pop- 
ulation of 133,556 within a 25-mile radius of Salisbury. 
That is an 11.9 percent increase over 1950 and 22.3 per- 
cent over 1940. The peninsula (Delmarva), upon which 
Salisbury is located, is bounded by the Atlantic Ocean and 
the Chesapeake Bay, both of which are important produc- 
ers of seafoods for the national markets. Within the area 
are many diversified economic activities. Some of these 
industries are agricultural products and vegetable pack- 
ing, poultry raising and processing, catching and mark- 
eting of fish, oysters, crabs, and other seafoods, garment 
manufacturing, and various other miscellaneous commer- 
cial activities. The Delmarva Peninsula is a popular re- 
sort area that extends from the tip of Cape Henlopen to 
Chincoteague Island and includes Rehobeth Beach, Beth- 
any Beach, 


[1371] 


Fenwick Island, and Ocean City. In addition to its com- 
mercial and resort activities, it is also important as the 
gateway to the National Aeronautics and Space Adminis- 
tration facilities at Wallops Island. These facilities lie 
in Virginia, just a little more than 25 miles from Salis- 
bury. 


Salisbury has been receiving air service since 1949 
and has generated a substantial volume of traffic during 
that period. From 1950 through 1959, the number of 
revenue passengers enplaned ranged from 2,185 or 6 pas- 
sengers per day in 1953, to 4,764 or 13 passengers per 
day in 1951. 


In 1960, it generated 3,046 passengers, in 1961, 1,669, 
and in 1962, 1,517. During the first quarter of 1963, 285 
passengers were enplaned. The sharp drop in traffic be- 
tween 1960 and 1961 reflects a sharp drop in service 
from 852 departures in 1960 to 332 in 1961. The serv- 
ice and traffic enplaned for the period 1950 through the 
first quarter of 1963 is set forth in appendix 1. 


Buh dau supusen 

otth OLOUFF TEE 

AINQSTTBS 

uozSUTUT TM 
opulppeTTuL E43 TT 

AW ofyueny 


HOT AON ; 
2e:6 attsl £2 0T 
65:67 a20d09p TAG BSTI0T 


ad (1370-1371) 


According to the census of 1960, there is a total pop- 
ulation of 133,556 within a 25-mile radius of Salisbury. 
That is an 11.9 percent increase over 1950 and 22.3 per- 
cent over 1940. The peninsula (Delmarva), upon which 
Salisbury is located, is bounded by the Atlantic Ocean and 
the Chesapeake Bay, both of which are important produc- 
ers of seafoods for the national markets. Within the area 
are many diversified economic activities. Some of these 
industries are agricultural products and vegetable pack- 
ing, poultry raising and processing, catching and mark- 
eting of fish, oysters, crabs, and other seafoods, garment 
manufacturing, and various other miscellaneous commer- 
cial activities. The Delmarva Peninsula is a popular re- 
sort area that extends from the tip of Cape Henlopen to 
Chincoteague Island and includes Rehobeth Beach, Beth- 
any Beach, 


[1371] 


Fenwick Island, and Ocean City. In addition to its com- 

mercial and resort activities, it is also important as the 
gateway to the National Aeronautics and Space Adminis- 
tration facilities at Wallops Island. These facilities lie 

in Virginia, just a little more than 25 miles from Salis- 

bury. 


Salisbury has been receiving air service since 1949 
and has generated a substantial volume of traffic during 
that period. From 1950 through 1959, the number of 
revenue passengers enplaned ranged from 2,185 or 6 pas- 
sengers per day in 1953, to 4,764 or 13 passengers per 
day in 1951. 


In 1960, it generated 3,046 passengers, in 1961, 1,669, 
and in 1962, 1,517. During the first quarter of 1963, 285 
passengers were enplaned. The sharp drop in traffic be- 
tween 1960 and 1961 reflects a sharp drop in service 
from 852 departures in 1960 to 332 in 1961. The serv- 
ice and traffic enplaned for the period 1950 through the 
first quarter of 1963 is set forth in appendix 1. 
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The period which the Board considered in its order 
of investigation was the year ended March 31, 1962, dur- 
ing which Salisbury generated an average of 3.88 daily 
passenger originations. During this period, Salisbury 
had only 319 actual departures or less than one a day 
and the only service it received was one round trip 
daily 6/ between Washington and Salisbury with the ex- 
ception of September and March when it was served on 
one round trip between Washington and New York via At- 
lantic City.7/ The actual service scheduled during this 
period is set forth in appendix 2. 


6/ No Saturday service northbound except during Sep- 
tember. Southbound Saturday service was available Sep- 
tember through February only. 

7/ Cape May was served the first five days of Septem- 
ber. 


[1372] 


With the exception of September northbound, no flight 
left either Salisbury or Washington before 11 a.m. and 
during most of the period only afternoon or evening flights 
were available. As 2 result, it was frequently impossi- 
ble for passengers using Allegheny's air services either 
to or from Salisbury to conduct any business on the day 
of arrival at the point visited. With this type of service, 
Salisbury generated an average of 3.88 passengers per 
day, or an average of 4.44 passengers for each day it re- 
ceived service. During the calendar year 1961, Salis- 
bury generated 4.6 enplaned passengers per day or 5 
passengers each day it received service. During 1962, 
it generated 4.2 passengers per day and 4.3 passengers 
for each day of service. During the year ended June 30, 
1963, Salisbury generated 4.52 passengers per day. At 
no time before 1961 or after the first quarter of 1962 has 
Allegheny provided Salisbury with the "token" service, 
i.e., service to Washington only, which it provided during 
that period. It thus appears that the nadir of Allegheny's 
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service to Salisbury happened to be the period the Board 
used to test that city's traffic generating ability. 


Salisbury requests two round trips a day to New York, 
Baltimore, and Washington, and estimates that with such 
service it would enplane 30 passengers daily. This esti- 
mate is based upon the testimony of local users and a 
local travel agent, a survey of air passengers embark- 
ing at Washington and Baltimore, the history of a local 
air taxi operator, and the air service needs of the Nation- 
al Aeronautics and Space Administration's facilities at 
Wallops Island. 


[1373] 


The Bureau and Allegheny, in their exhibits, estimated 
that Salisbury would enplane 7-1/2 passengers daily if 
provided with two round trips daily. This estimate was 
based upon Board studies which indicated that a second 
round trip daily for local service carriers would increase 


traffic 70 percent. This 70 percent was applied to the 
traffic generated during the year ended March 31, 1963. 


On brief, however, the Bureau raised its estimate to 
approximately 15 enplaned passengers per day. It re- 
vised its estimate on the grounds that the year ended 
March 31, 1963, was not a representative period to de- 
termine Salisbury's traffic potential due to the infrequent 
and inconvenient service Allegheny provided. Based on 
1960 and the preceding years, during which more than 
one round trip daily was scheduled and operated into 
Salisbury providing service in both directions, Salisbury 
demonstrated an ability to generate more than 8 passen- 
gers per day. Applying the 70 percent stimulation fac- 
tor to that would give approximately 14 passengers per 
day. This estimate was supported by the experience dur- 
ing 1956 when, with 994 actual departures, 10 passengers 
daily were enplaned. Based on this experience, the grow- 
ing air market, and the testimony of local people concern- 
ing their need and use of air transportation, the Bureau 
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concluded that with two round trips daily to New York and 
Washington, Salisbury would enplane 15 passengers daily. 


During the period 1959 through 1962 a total of 16,916 
passengers were generated at Salisbury; 4,320, or 26 per- 
cent, were exchanged with Washington, 3,610, or 21 per- 
cent, were exchanged with New York, and 1,100, or 7per- 
cent with Boston. Out of 6,142 hotel reservations during 
the period January 1961 
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through September 1961, 1,740 were from Baltimore, 

160 from Washington, D.C., 447 from Philadelphia, and 
483 from New York. The above data discloses that Salis- 
bury has a strong community of interest with New York, 
Washington, Philadelphia, and Baltimore and that its 
principal air travel markets are Washington and New 
York. 


Allegheny claims that new highways and the opening 
of the Bay Bridge have provided Salisbury with such con- 
venient surface transportation facilities that its air traf- 
fic generating ability has been substantially impaired. 
The Bay Bridge was opened in 1952 and although there 
has been some improvements in highways, these have 
been comparatively minor since 1960 when Salisbury gen- 
erated more than eight passengers daily. This does not 
indicate that the drop in air traffic was due to changes in 
the surface transportation facilities available. The con- 
clusion is inescapable that the cutback in service was not 
due to the low traffic volume, but, on the contrary, the 
slump in air traffic was the direct result of the deterio- 
ration in the air service available. 


Whatever the reasons for Allegheny's cutback of serv- 
ice, it is clear that it was not justified on the basis of 
the traffic generated at Salisbury. With one round trip 
daily to New York and Washington in 1960, Salisbury was 
generating eight passengers per day. Although Allegheny 
reinstated its service to New York during the second quar. 
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ter of 1962 and has continued this service to date, that 
traffic has not, as yet, returned to its pre-1961 levels. 
This is understandable. No doubt some of the passen- 
gers, forced to find new methods of travel, have found it 
relatively satisfactory and do not now find it 
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convenient to use Allegheny's service and some, no doubt, 
annoyed by Allegheny's reduction in service, don't want 
to rely on that carrier for service. 


A substantial number of Salisbury passengers, at pres- 
ent, travel by surface to Friendship or National Airport 
rather than use Allegheny's one round trip per day. Some 
of this traffic for points beyond the gateway would con- 
tinue to use surface transportation rather than rely on 
Allegheny's service at Salisbury, which, of necessity, 
must be substantially limited in frequency. But, if Sal- 
isbury were given two round trips per day at convenient 
hours to both Washington and New York, it should gener- 
ate a substantially greater volume of traffic than its re- 
cent history would indicate. 


The Bureau's estimate of 15 passengers per day is a 
conservative estimate if the above-described service 
were available. This conclusion is supported by the his- 
tory of the local taxi operator, Choptank Aviation.Com- 
pany, that is now operating scheduled service between 
Salisbury and the Washington National and Dulles Airports 
at fares double those charged by Allegheny. Choptank 
now provides three round trips per day to Baltimore and 
Washington National Airport and three round trips to Dul- 
les Airport. During January and February of 1963, it car- 
ried a total of 583 passengers or approximately five each 
way daily. Although the air taxi operator's convenient 
schedules are, no doubt, attractive to the potential trav- 
eler, it is impossible to believe that Allegheny operating 
two modern twin-engine round trips daily to Washington 
and New York at convenient hours and at half the air taxi 


(1375-1376) a 


fare could not capture the bulk of the air taxi operator's 
traffic. The volume of traffic 
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generated at the fares charged by the air taxi operator is 
extremely persuasive that Allegheny's Salisbury service 
is inadequate. 

The Bureau estimates that during the 12 months ended 
March 31, 1963, Allegheny obtained $47,833 in commer- 
cial revenues and incurred total expenses of $74,883 from 
its Salisbury operations. This resulted in a break-even 
need of $27,050, and a total cost including taxes and re- 
turn on investment of $30,926. Allegheny, on the other 
hand, estimates total commercial revenues of $43,055, 
total expenses of $80,189 for a break-even need of 
$37,134. The principal disparity between these two esti- 
mates results from (1) Allegheny using the actual fares 
in effect at that time while the Bureau used the higher 
fares currently in effect; (2) in computing non-passenger 
revenues, Allegheny assumed an average length of haul 
of 131 miles, while the Bureau used Allegheny's system 
average of 186 miles, and (3) in constructing service ex- 
penses, Allegheny applied its system average units of in- 
direct system expense by functional account while the 
Bureau applied an incremental unit cost related to traf- 
fic at Salisbury only. 


In determining the cost of operation for the year ended 
March 31, 1963, the actual fares charged during that peri- 
od should be used. Otherwise, the effect the increased 
fares might have on the traffic generated would have to 
be estimated and any increased costs incidental to the in- 
creased fares should also be considered. 


Allegheny used the average passenger length of haul 
of 131 miles to obtain the average length of haul of non- 
passenger traffic. Use of this figure is 
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supported by testimony that the bulk of Salisbury's mail 
and property is exchanged with Washington, 90 miles dis- 
tant. Consequently, Allegheny's estimate should be more 
accurate than its average system length of haul used by 
the Bureau. 


On the other hand, Allegheny's method of constructing 
servicing expense indicates a ton-mile cost of 40.69 cents 
for the regional and system portion of indirect expenses, 
as compared with its average system cost of 25.41 cents. 
Allegheny's estimate is too high and the Bureau's method 
is approved. 8/ 


The Bureau's estimate of the economics of Allegheny's 
Salisbury service for the year ended March 31, 1963, has 
been modified as indicated above. These modifications 
are set forth in appendix 3 and disclose that Allegheny 
received commercial revenues of $43,086 and incurred 
operating expenses of $74,883 during that year. This re- 
sulted in a break-even need of $31,797 and a total cost of 
$35,673. 


The Bureau submitted a forecast of the costs of provid- 
ing Salisbury with an additional round trip daily based on 
the increased circuity which would result from routing a 
schedule now operating between Atlantic City and Wash- 
ington into Salisbury. This estimate was based on the 
Bureau's original estimate of 7-1/2 enplaned passengers 
daily at Salisbury. The Bureau predicted that the second 
round trip would generate $33,485 in commercial reven- 
ues and that total operating expenses would be $57,913 for 
a break-even need of $24,428. 


8/ Service to Hot Springs, V2., E-20432, Feb. 4, 1964, 
p. 4, footnote 9 of mimeographed opinion. 
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Adding $3,971 for return on investment and tax allowance 
makes a total cost of $28,399. Combining the two round 
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trips, the predicted financial result is as follows: Total 
commercial revenues $81,318, total operating expenses 
$132,796, break-even need $51,478, return on investment 
and tax allowance $7,847, for a total cost of $59,320. 


Allegheny, on the other hand, claims that two round 
trips per day cannot be provided Salisbury without the 
inauguration of new flights. On this basis, it estimates 
total commercial revenues from one flight of $190,022 
and total operating expenses of $368,218, for a break- 
even need of $178,196. For a second round trip, it esti- 
mates total revenues of $133,016 and total operating ex- 
penses of $141,696, for a break-even need of $208,680. 
The break-even need for the two round trips totals 
$386,876. 


Allegheny, at the present time, operates a round trip 
between Washington, Atlantic City, Islip, and Bridgeport 
which might be used to serve Salisbury. The feasibility 
of providing Salisbury to Washington and New York serv- 
ice on these flights will be discussed later, but assuming 
this can be done and that Salisbury will enplane 15 pas- 
sengers daily, the financial result will be as follows: An 
additional daily round trip will generate $102,818 in com- 
mercial revenues, will have total operating expenses of 
$89,146, and will show an operating profit of $13,676. De- 
ducting $3,971 for return on investment and tax allowance 
will reduce the profit to $9,705. 


Combining the two daily round trips, commercial rev- 
emues would be $145,904, total expenses $164,029, for a 
break-even need of $18,121. Adding return on 
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investment of $7,847 would give a total cost of $25,968 
and a ratio of break-even need of 0.12. This estimate 
is set forth in appendix 3. 


CONCLUSION 
Salisbury, Allegheny, and the Bureau are unanimous 
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in the belief that scheduled air service should be contin- 
ued to Salisbury but their opinions diverge sharply con- 
cerning the quantity and type of service needed. Salis- 
bury contends that two round trips daily to Washington, 
Baltimore, and New York are needed. The Bureau does 
not believe Baltimore service is necessary but supports 
Salisbury's claim that two daily round trips to Washing- 
ton and New York are necessary for adequate service and 
will generate more than five enplaned passengers daily 
at Salisbury. Allegheny contends Baltimore service is 
not needed and that one New York-Washington round trip 
daily will meet Salisbury's need for scheduled service 
and will enplane at least five passengers per day. 


Salisbury's experience during the approximately 15 
years it has received scheduled air service demonstrates 
that with any reasonably convenient service, it will gen- 
erate more than five passengers per day and that with two 
round trips per day to Washington and New York, spaced 
conveniently, it should generate at least 15 passengers 
per day. 


If Allegheny can arrange its schedules to provide an 
additional round trip daily by stopping flights serving New 
York, Atlantic City, and Washington at Salisbury, Alle- 
gheny should be able to operate the second round trip at 
a profit before mail pay. Stopping such flights at Salis- 
bury will, of course, increase the circuity for passengers 
traveling between Atlantic City and Washington. 
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This traffic, however, has no other air service available 
and the delay would be only 30 minutes. Consequently, 
no substantial amount of the existing traffic should be 
lost. 


Allegheny should be able to provide a second round 
trip to New York without a substantial increase in sub- 
sidy. The estimate in appendix 3 discloses that by add- 
ing Salisbury to a Washington-New York round trip, Alle- 
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gheny could serve Salisbury at a profit. Although Alle- 
gheny currently does not operate a New York-Washington 
round trip which it could divert to serve Salisbury, it 
might add Salisbury and New York to its Washington- 
Atlantic City-Islip-Bridgeport round trip. 


This should have no substantial adverse financial ef- 
fect upon Allegheny. The average load on these flights 
between Atlantic City and Islip is 14 and between Bridge- 
port and Islip 7. Bridgeport and Islip have three other 
round trips daily to Washington, D.C., so that stopping 
the fourth at New York City and Salisbury should have no 
substantial adverse financial effect upon Allegheny and 
should not cause substantial inconvenience to the traffic 
between Islip and Bridgeport, on the one hand, and Atlan- 
tic City and Washington, on the other. Some traffic at 
Bridgeport and Islip might be lost but in view of the light 
load factors between Bridgeport and Atlantic City and the 
alternative services available this should not be substan- 
tial. 


In any event, if stopping the Bridgeport-Washington 
flights at New York is not feasible, Allegheny could stop 
these flights at Salisbury at a total 
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additional cost of $89,146 with revenues of approximately 
$50,000, leaving a break-even need of approximately 
$40,000.9/ 


Inasmuch as the adequacy of Allegheny's service is 
not at issue in this proceeding, 10/ Allegheny cannot be 
directed to provide Salisbury with the needed two round 
trips to New York and Washington. However, based on 
the above-discussion and all the facts of record, it is 
concluded that although Salisbury has not always enplaned 
five passengers daily, such deficiency was not due to the 
failure of that area to support air service but was direct- 
ly attributable to the inadequacy of service which Alle- 
gheny has provided that city. Furthermore, in order to 
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serve adequately the traffic demands of Salisbury, Alle- 
gheny should provide that city with two daily round trips 
at convenient times to Washington and New York. 


Baltimore. - Salisbury concedes that there is no sub- 
stantial flow of local air traffic between Salisbury and 
Baltimore and that most of the local traffic between those 
points now moves by bus and car. However, it states that 
air transportation will be beneficial for those wishing to 
make a quick trip to Baltimore and that it needs air serv- 
ice to Baltimore's Friendship Airport to connect with jet 
flights to points to the South and West. A local Salisbury 
travel agent sells approximately three tickets a day for 
air transportation out of Friendship Airport. This traf- 
fic departs Friendship throughout the day. 


9/ Appendix 3 - Second round trip adjusted to delete 
Salisbury-New York traffic. 
10/ Order E-19694, June 17, 1963. 
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During the year 1962, out of a total of 979 such passen- 
gers, 414 departed Friendship before noon, 433 between 
noon and 6 p.m., and 132 after 6 p.m. 


If Allegheny were to provide service to Baltimore it 
would be able to attract some of this traffic but due to 
the comparatively few schedules it could economically 
operate and the numerous jet schedules available at 
Friendship throughout the day, Allegheny's participation 
would be comparatively small. With one or two round 
trips a day between Salisbury and Baltimore, most of the 
passengers would find it more convenient to travel the 
100 miles to Baltimore than to take Allegheny and wait 
2 to 4 hours for a connecting flight. In addition, Salis- 
bury has connecting service at Washington's National Air- 
port to many points throughout the Nation. To serve Bal- 
timore on flights between Salisbury and Washington would 
add approximately 25 miles and a 28 percent circuity. 
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This would mean a delay of approximately 21 minutes. 
Furthermore, to add both Salisbury and Baltimore to ex- 
isting Atlantic City-Washington flights would approx- 
imately double the time for the flights and would be a 
substantial inconvenience to the Atlantic City-Washing- 
ton passengers. 


It is concluded that direct air service between Salis- 
bury and Baltimore is not required. 
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[1384] 
WILMINGTON 


Allegheny is authorized to provide service on its seg- 
ment 3 between New York and Pittsburgh via Philadel- 
phia, Wilmington, Lancaster, Harrisburg-New York, Al- 
toona, and Johnstown.11/ A map showing the route in is- 
sue is attached. During calendar year 1962, Wilmington 
enplaned an average of 3.1 passengers per day on this 
segment. On the basis of that record, the Board includ- 
ed in this proceeding the question whether Allegheny's 
authority to serve Wilmington on segment 3 should be 
suspended or canceled. 


Economic Characteristics. - The only air service in 
Delaware is at Wilmington. Delaware's population growth 
of 40.3 percent from 1950 to 1960 ranked sixth nationally 
and second only to Florida among Eastern States. Twen- 
ty-one percent of its households have annual cash in- 
comes in excess of $10,000. This ranks it in the first ten 
nationally. It ranks third nationally in retail sales per 
household and fourth in retail sales per capita. 


Wilmington is the major population and economic cen- 
ter in the State of Delaware. While Wilmington's metro- 
politan county area population ranks 68th nationally, its 
effective buying income per capita is tenth. Using the 
same criterion, New Castle County ranks 11th among the 
3,071 United States counties. Wilmington's population 
growth of 36.4 between 1950 and 1960 exceeded 40 of the 
52 standard metropolitan statistical areas of comparable 
population size. New Castle County's growth has in large 
part been outside 


11/ Wilmington is also certificated for service to 
Washington and Baltimore on segment 3, but this service 
is also available on segment 8. 
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the city of Wilmington itself. There was a 71.1 percent 
increase in the period 1950 through 1960 in the popula- 
tion outside the central city, mainly to the south and west. 


The Du Pont Company, Hercules, Atlas Chemical In- 
dustries, Diamond Chemical, and Stauffer Chemical make 
Wilmington the chemical capital of the country and Tide- 
water Oil, Thiokol, General Motors, Union Carbide, Avi- 
sun, Avisel, and Avon Products are other corporations in 
the Wilmington area. 


Many major air traffic users are located south and 
west of the city of Wilmington. This is also the area of 
development and growth in Delaware. Of major impor- 
tance as a user of air transportation is the State capital, 
Dover, with a population of 65,200, 43 miles south of Wil- 
mington. Dover is experiencing economic growth evi- 
denced by General Foods Corporation selecting Dover for 
a large new facility. In addition, the nearby Dover Air 
Force Base is a major military installation. 


Newark, 14 miles south of Wilmington, is the site of 
the University of Delaware and of a substantial industrial 
development. Du Pont's Engineering Department, with 
2,500 employees, is located 2 miles from Newark. This 
area is experiencing an economic expansion from major 
new plants and facilities such as the Ronson Industrial 
Park, West Virginia Pulp and Paper Company, the Avisel 
Corporation, and a new Avon Products plant. A new resi- 
dential community of 12,000 homes is being built. Direct- 
ly south, along the river, Avisun has a new plant. An en- 
tire industrial complex, which started with Tidewater Oil 
and includes Diamond Chemical and Stauffer Chemical 
Company, is soon to be joined by Union Carbide Corpora- 
tion. 
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In the Smyrna area, 30 miles south of Wilmington, 
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there are two new plants, the Leeds Luggage Plant em- 
ploying about 800 people, and adjoining it, a new plant of 
Taylor Plastics is under construction. For these com- 
munities south and west of Wilmington, the Philadelphia 
Airport is 2 to 2-1/2 hours distant. This is 4 to 5 hours 
of surface travel compared to round-trip flying time to 
Pittsburgh of less than 3 hours. 


Surface Transportation. - Rail passenger service be- 
tween Wilmington and the West has been drastically cur- 
tailed. Today, there is no through rail or bus service 
from Wilmington. Connecting service via Philadelphia 
requires 8 hours by rail and over 6 hours by bus. The 
Appalachian and Allegheny mountain ranges impose a for- 
midable barrier to the use of the private automobile for 
travel to the West. 


Airports.- The New Castle County Airport (Wilming- 
ton Airport) is located 6 miles south of Wilmington and 
the Philadelphia Airport is located 21 miles north. From 
the Hotel Du Pont, the business center of the city, the 
limousine fare is $1.25 to the Wilmington Airport and $3 
to the Philadelphia Airport. It requires only 15 to 20 
minutes’ driving time to get from the hotel to the Wil- 
mington Airport while the driving time from the same 
point to the Philadelphia Airport is 50 minutes to 1 hour; 
the airport limousine allows 1 hour for this trip. Lim- 
ousine service is provided regularly throughout the day 
between Wilmington and the Philadelphia Airport. Park- 
ing is free at the Wilmington Airport, while at the Phila- 
delphia Airport the rates are 50 cents per hour, $1.15 
per day, and $5.50 per week. At the Wilmington Airport, 
parking areas are adjacent to the terminal. The 
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Philadelphia Airport parking areas are more remotely 
located. Check-in at Wilmington requires but a few min- 
utes compared to frequent delays at Philadelphia due to 
the congestion, especially during peak periods. 
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Fares, - The airline fare between Pittsburgh and Wil- 
mington is $20.55. Between Philadelphia and Pittsburgh, 
the first-class jet fare is $22.65, first-class propeller 
$20.55, jet coach is $19.50, and propeller coach $17.40. 
Both Allegheny and Trans World Airlines provide a no- 
reservation fare of $15.24. 


Air Service and Traffic. - Allegheny has served Wil- 
mington on segment 3 since 1949. During the period 1952 
through 1958, its service between Wilmington and Pitts- 
burgh varied between 1-1/2 and 3 round trips daily. Com- 
mencing with 1959, Allegheny has been providing one 
round trip daily.12/ During the year ended March 31, 
1963, Allegheny provided no morning service to Wilming- 
ton and morning service to Pittsburgh for six months 
only. It provided no nonstop service and served two in- 
termediate points on all flights except during the April- 
June 1962 quarter. Commencing in May 1963, it discon- 
tinued all direct service between Wilmington and Pitts- 
burgh and the only Wilmington/Pittsburgh service now 
available is via connections at Philadelphia. 

The following table sets forth the segment 3 traffic 
generated by Wilmington during the past few years. 


12/ Two round trips daily were operated May through 
August 1961. Infra, pp. 24-25. 


Local 0 & D Daily Each 


xes> Per Year Direction 


1958 
= 


12 nos. 6/30/60 


> 


1962 


B.k. - lot available. 


Total passenger traffic between, Wilmington and segment 3 
points to the West was as follows: 


8 
2 
2108 
pen 
2128 
pad 
18 
238 
22 
83 
3B. 
28 


i 


The traffic volume set out above was achieved with one 
round trip daily except during the period May through Au- 
gust 1961 when the following schedules were operated. 


TABLE 3 


Schedules Effective, May-August 1961 


Direction Flt.No- 


Eastbound 


Westbound 


302 Lv. 
& Lv. 


321 Ar. 
307 Ar. 


Eictebureh Sarrisbore Wilmington 


o> 12:30 p.m. Lv. 
-- 7:05 p.m. Lv. 
-- 9:30 a.m Ar. 
-- 9:19 pm 4r. 


-- 1:44 pom. Ar. -- 2:17 pom 
-- 8:19 p.m. Ar. -- 8:55 p-m. 
-- 8:23 a.m. Lv. -- 7:53 &-m- 
-- 8:08 p.m. Lv. -- 7:38 p-m- 
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Records of Allegheny indicate that a substantial vol- 
ume of traffic between Wilmington and Pittsburgh travels 
by surface to the Philadelphia Airport and uses the fre- 
quent nonstop schedules provided by TWA and Allegheny 
for transportation to and from Pittsburgh. 


Conclusion. - Although the legal question raised is 
whether service to Wilmington should be continued on 
segment 3 of Allegheny's route 97, for all practical pur- 
poses the question to be determined is whether Alle- 
gheny's direct service to Pittsburgh from Wilmington 
should be continued. Neither Wilmington nor any other 
person has made any objection to the deletion of Wilming- 
ton's service to any segment 3 point except Pittsburgh. 


The total segment 3 traffic to the West enplaned by 
Wilmington for the calendar year 1962 was 642 passen- 
gers, or an average of 1.75 per day.13/ This clearly 
fails to meet the Board's "use it or lose it" standard of 
five enplaned passengers daily. If Allegheny has been 


providing adequate service to Wilmington, 


13/ Supra, p. 22. 
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that city has obviously failed to produce the required vol- 
ume of traffic and its service should be discontinued. 


Wilmington argues that its failure to enplane the re- 
quired five passengers daily was due to the inadequacy 
of Allegheny’s service. It charges that Allegheny's serv- 
ice was too infrequent in that it consisted of only one 
round trip daily, too unreliable in that only 71.2 percent 
of its flights were within 15 minutes of being on time, 
too inconvenient in that no commuter service was pro- 
vided, and too slow in that it included stops at two or 
more intermediate points. It further charges that Alle- 
gheny failed to show proper zeal in promoting traffic as 
evidenced by its low advertising budget for Wilmington. 
Wilmington requests three round trips a day with conveni- 
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ent morning, noon, and evening nonstop schedules and con- 
tends that with such a service pattern, it would enplane 
18.4 passengers daily and that Allegheny could provide 
this service at a profit before subsidy. 


Allegheny and the Bureau, on the other hand, argue 
that Wilmington has failed to support air service to Pitts- 
burgh through its own airport. They contend that although 
more than five travelers fly each way between Wilming- 
ton and Pittsburgh daily, the bulk of this traffic is divert- 
ed to the more frequent, more expeditious, and more eco- 
nomical Pittsburgh service available at the neighboring 
Philadelphia Airport. They ask that direct service to 
Pittsburgh be terminated. 


During the four months May through August 1961, Al- 
legheny, at Wilmington's request, operated two round 
trips daily to Pittsburgh stopping at Harrisburg, with 
commuter service available in only one direction. Wil- 
mington agreed to 
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and did advertise and promote this service. With this 
type of service, Wilmington enplaned 560 passengers, or 
4.55 per day, to points west of Wilmington. During the 
fourth month, Wilmington enplaned 157 passengers, or 
5.06 per day. It deplaned 190, or 6.12 per day, for an av- 
erage of 5.59 each way per day. The 560 enplaned passen- 
gers, for the four-month period, represented a 191 per- 
cent increase over the same months in 1960 and 322 per- 
cent increase over the first four months of 1961. After 
this four-month experiment, Allegheny dropped its Wil- 
mington/Pittsburgh service back to one round trip daily 
and the traffic fell off. : 


In view of the rapid traffic growth during the short ex- 
perimental period despite Allegheny's failure to provide 
commuter service in both directions, the conclusion is 
inescapable that Wilmington would enplane more than five 
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passengers to the West daily if it were provided two round 
trips at convenient hours for a reasonable period of time. 


In determining whether a city generates sufficient traf- 
fic under the "use it or lose it" policy, the test period 
must be long enough to permit the development of the full 
traffic potential. For "use it or lose it" purposes, the 
Board has considered 18 months as a reasonable period; 
the "use it or lose it” period to be the 12 months after the 
6 introductory months. 14/ 


14/ Seven States Area Investigation, 28 C.A.B. 680-756, 
footnote 61 (1958). 
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The Board has indicated that a minimum of two round 
trips a day is necessary to provide adequate service. In 
the Mohawk Temporary Intermediate Points Renewal Pro- 
ceeding, 32 C_A.B. 489 (1960), the Board renewed Keene, 
New Hampshire, which had never generated five passen- 


gers a day, emphasized the need for commuter service, 
and prohibited Mohawk from overflying Keene until it had 
been served with two daily round trips. The Board said, 


"Although both Mohawk and bureau counsel place 
a great deal of emphasis on the failure of Keene, 
during the entire 6 years it has been served by 
Mohawk, to even approach the five-a-day stand- 
ard established by the Board, little recognition 
apparently is given by either party to the fact 
that for most of that time Keene received only 
one daily round trip rather than the two daily 
round trips contemplated by the ‘use it or lose 
it" policy. / * * *" (footnote omitted) (491) 

set 
"Normally, local air traffic will not be fully de- 
veloped unless the passenger has the means of 
beginning his journey in the morning, spending 
a substantial part of the business day at his des- 
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tination, and returning in the afternoon or even- 
ing on the same day. It is this type of scheduling 
which characterizes local short-haul services and 
underlies the general policy of the Board which 
favors the initial operation of two round trips daily 
by a local-service carrier over a local-service 
segment, * * *"" (493). 


In the recent Report of the Board to the President on 
Airline Subsidy Reduction Program, June 1963, the Board 
said, that two daily round trips, timed for commuter serv- 
ice is 

"* * * the minimum service a community should 
be provided if it qualifies for any air service at 
all." (p. 16) 


'! * * * two daily round trips between a smaller 
point and its major traffic center is ordinarily a 
practical minimum for public convenience and for 
proper generation of traffic." (pp. 16-17). 
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Local service carriers were originally certificated 
and are still subsidized to make scheduled air service 
available to the Nation's smaller communities. 15/Serv- 
ice to such communities involves providing convenient 
and expeditious transportation to their principal points of 
interest and the Board has the duty to insure the adequacy 
of such service. 16/ 


The Board's "use it or lose it” policy is not a device 
by which an air carrier unilaterally can determine which 
points it will serve. Ifa carrier by withholding satisfac- 
tory service can slough off a point because of its failure 
to meet the "use it or lose it" test, the carrier will be 
usurping a function of the Board. 


As the Chairman told the local service carriers, 
"* * * But we do not proposed to eliminate a com- 
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munity if it can be shown that the carrier failed to 
provide reasonably adequate service during the 
period under review. Nor will we eliminate serv- 
or, only because they are not profit-making. ***" 
17 


Allegheny has refused to afford Wilmington an oppor- 
tunity to demonstrate its traffic generating ability. It in- 
augurated a two round-trip per day experiment but at the 
end of only four months when traffic had tripled, it with- 
drew the service. 


15/ Rocky Mountain States Air Service, 6 C.A.B. 695 
(1946); West Coast Case, 6 C.A.B. 961 (1946). 


16/ Federal Aviation Act of 1958, as amended. Sec- 
tions 102 and 404. 

17/ Speech to the Association of Local Transport 
Airlines, July 18, 1960. 
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It is the Board's policy that two round trips a day are 
necessary to provide adequate service and that the en- 
planement of five passengers daily with such service is 
sufficient to meet its “use it or lose it" policy. Wilming- 
ton's performance during the 4-month test period in 1961 
demonstrates that if it has convenient service to Pitts- 
burgh it can satisfy the "use it or lose it" test. It thus 
becomes necessary to determine whether there are ex- 
tenuating circumstances in the Wilmington/Pittsburgh 
situation which would justify a deviation from the Board's 
general policy. 


Although Allegheny and the Bureau argue that Wilming: 
ton's proximity to the Philadelphia Airport, where freq- 
uent Pittsburgh service is available, obviates Pittsburgh 
service through the Wilmington Airport, the rapid growth 
of traffic during Wilmington's brief experience with two 
round trips daily plus the obvious deficiencies of Pitts- 
burgh service through the Philadelphia Airport demon- 
strate that this conclusion is unsound. 
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For local air service to be satisfactory, the transpor- 
tation must be expeditious and the schedules convenient. 
As the Board said, when it was considering local service 
to Los Angeles, 


"In large metropolitan areas accessibility of 
airport facilities is frequently an important factor 
in deciding what form of transportation to use. 
This is especially true when the planned trip is 
short. Consequently, to insure the maximum use 
of local air service, it is necessary that air trans- 
portation facilities be convenient to the home or 
business of the traveler, * * *."" 18/ 


The greater distance, longer driving time, increased 
cost of ground transportation, more inconvenient parking, 
and more crowded facilities derogate from 


18/Calitornia-Nevada Service, 10 C.A.B. 405, 426 (1949). 
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the benefits of Pittsburgh service through Philadelphia. 
These handicaps are more severe for the people and or- 
ganizations located south of downtown Wilmington and 
completely outweigh the more frequent Pittsburgh sched- 
ules and the lower fares, i.e., coach, available at the 
Philadelphia Airport. 


It should be made clear that this case does not involve 
the regional airport problem or the substitution of one 
airport for another. The sole question here is whether 
Wilmington will make sufficient use of adequate air serv- 
ice to Pittsburgh to justify its retention. If Wilmington 
generates sufficient traffic, there is no more reason why 
its travelers to Pittsburgh should have to use the Phila- 
delphia Airport than there is for its Washington, New 
York, and Boston travelers to be subjected to that incon- 
venience, Neither the Board nor any party has advanced 
the contention that all Wilmington service should be 
through the Philadelphia Airport. If direct service to 


(1395-1396) ce 


Pittsburgh can be provided at a reasonable cost, Wilming: 
ton should not be relegated to indirect service through 
Philadelphia. 


No estimate of the cost of operating two Wilmington- 
Pittsburgh round trips daily was submitted. The Bureau 
submitted an estimate of the cost to Allegheny of provid- 
ing one round trip daily between Wilmington and Pitts- 
burgh. This estimate was based on the additional costs 
incurred by Allegheny in serving Wilmington on Pitts- 
burgh-New York flights the year before Wilmington-Pitts- 
burgh service was discontinued. The Bureau estimated 
commercial revenues of $50,407, total expenses of $57,- 
426 for a break-even need of $7,000. Allegheny, using 
the same basic period and the same added cost proced- 
ure estimated a break-even need of $22,000. The princi- 
pal difference 
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between these two estimates is attributable 
to the methods of estimating servicing expenses. For 
reasons set forth in discussing the Bureau's and Alle- 
gheny's estimates for service to Salisbury, 19/ it is con- 
cluded that the Bureau's approach is the proper one and 
that the additional break-even need of one round trip 
daily between Wilmington and Pittsburgh is approximately 
$7,000. 


In the absence of estimates for two round trips daily 
accompanied by proposed schedules and routing charts, 
it is difficult to make a precise forecast of the financial 
results of such an operation. The record is sufficient, 
however, to indicate the feasibility of such an operation 
and to yield 2 rough approximation of its cost. 


In addition to frequent nonstop commuter flights be- 
tween Philadelphia and Pittsburgh, Allegheny now oper- 
ates 5 round trips throughout the day between New York 
and Pittsburgh via various intermediate points in the 


eid (1396-1397) 


general area of Wilmington. 20/ These schedules are 
set forth in appendix 4. 


Allegheny should be able to adjust or modify some of 
these flights or some of its Philadelphia-Pittsburgh non- 
stop flights or establish other schedules in such a man- 
ner as to provide Wilmington with morning and evening 
round trips to Pittsburgh without substantial impairment 
of its existing service or the incurrence of a heavy finan- 
cial deficit, A rough estimate of the financial effect on 
Allegheny which will result from providing Wilmington 
with two round trips daily to Pittsburgh indicates that 
Allegheny's break-even 
PER 

19/ supra, p. 12. 

20/ In addition, Allegheny operates a round trip be- 
tween New York and Pittsburgh which overnights in each 
direction at Harrisburg. 
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need would be increased approximately $6,000. This es- 
timate is set forth in appendix 6. 


For this purpose, the Bureau's estimate for one round 
trip is accepted and for the second round trip, the Bur- 
eau's basic method of estimating costs is followed. Rev- 
enues for the second round trip are based on the increase 
in Wilmington- Pittsburgh passengers from 1,132 during 
the year ended March 31, 1963, to 4,234 as set out in ap- 
pendix 5. This increase is due to the diversion of approx- 
imately 33 percent of the Wilmington- Pittsburgh traffic 
now using the Philadelphia Airport, and is equivalent to 
5.8 passengers each way daily. Wilmington's ability to 
generate this number of passengers is demonstrated by 
the 5 1/2 daily passengers it generated each way during 
the fourth month of the experiment with two daily round 
trips in 1961. 


The actual flights and methods of service which Alle- 


(1397-1398) paar 
gheny would use to serve Wilmington cannot be deter- 
mined. As a result, this estimate does not allow for any 
loss of traffic at other points due to the addition of Wil- 
mington to existing schedules, nor does it credit Alle- 
gheny with income from Wilmington's passengers to any 
point other than Pittsburgh on the flights which will serve 
Wilmington. Farther, it does not make any allowance for 
traffic growth during the last year or for the general re- 
covery of the national economy. 


It would seem, however, that the traffic gained should 
outweigh the traffic lost. During the year ended March 
31, 1963, Allegheny obtained passenger revenues of $12,- 
682 from Wilmington passengers on flights serving Pitts- 
burgh to other points. 


[1398] 
Due to the inconvenience of Pittsburgh service through 
the Philadelphia Airport and the apparent ability of Wil- 
mington to enplane more than five passengers daily at a 


reasonable subsidy cost, it is concluded that service to 
Wilmington on route 3 should be continued. Whether Wil- 
mington can continue to generate this volume of traffic 
can be determined only by experience. It may be that the 
more frequent Pittsburgh flights at Philadelphia will at- 
tract so much of the Wilmington traffic that the direct 
Pittsburgh service cannot be maintained. For a fair test 
of this service, Allegheny should provide Wilmington 
with two commuter round trips daily to Pittsburgh for 

a period of 18 months. 


Wilmington contends that it should receive three non- 
stop Wilmington- Pittsburgh round trips daily and both 
Wilmington and Allegheny submitted estimates of the 
cost of diverting three of Allegheny's existing Pitts- 
burgh/Philadelphia daily round trip commuter flights 
to serve Wilmington. Allegheny estimates its annual 
break-even need would be increased $470,000 thereby. 
Wilmington, on the other hand, believes Allegheny's 
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break-even need would be reduced $117,000 on an add- 
ed cost basis and $58,000 if costs are fully allocated. 
Allegheny's estimate of the additional cost is too high. 
Allegheny underestimated the volume of no-reservation 
traffic which would use the direct Wilmington serv- 
ice, 21/ it overestimated the current volume of Phila- 
delphia/Pittsburgh traffic, 22/ and it estimated an in- 
crease of $80,000 in servicing 


21/ It reduced its experienced Philadelphia/Pittsburh 
rate 50 percent without justification. 

22/ It estimated 2,894 Philadelphia/Pittsburgh passen- 
gers in May 1960 when it actually carried only 2,563. 
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expenses to transport 25,368 fewer passengers. How- 
ever, the principal disparity between these two estimates 
is due to a disagreement as to how much of the Philadel- 
phia/Pittsburgh traffic Allegheny would retain on flights 
stopping at Wilmington. Wilmington predicts Allegheny 
will lose none of this traffic; it believes the traffic di- 
verted from these flights will either ride other Allegheny 
flights or be replaced by new Wilmington/Pittsburgh traf- 
fic generated by the improved service. 


At the present time, Allegheny operates frequent and 
regular nonstop flights between the Philadelphia Airport 
and Pittsburgh in competition with TWA. TWA's service 
includes jet flights at higher speeds than Allegheny can 
provide. Based on the public's historical preference for 
nonstop service, it seems clear that the addition of Wil- 
mington to three of these flights would divert a substan- 
tial number of passengers to other flights and that TWA 
would be the primary beneficiary. If TWA's existing 
flights could not take care of this surplus, it could be ex- 
pected to operate additional schedules. If this competi- 
tive action were to be met by Allegheny, it would merely 
increase its costs and the expenses of providing the Wil- 
mington service. 


(1399-1400) i 


The exact effect on Allegheny of diverting three non- 
stops into Wilmington cannot be determined. Allegheny 
estimates it would lose 75 percent of the traffic. This is 
probably an overestimate, but even if it lost 50 percent, 
and that is a reasonable forecast, Wilmington's estimated 
profit for Allegheny would be converted into a loss of 
more than $200,000 anmally. The benefits of providing 
Wilmington with three nonstop round trips daily to Pitts- 
burgh would not justify a subsidy of such an amount. 


[1400] 


The proposal to stop three nonstop round trips be- 
tween Pittsburgh and Philadelphia at Wilmington with its 
natural disruptive effect on the Pittsburgh- Philadelphia 
market should not be confused with the recommendation 
herein that Allegheny should serve Wilmington on two of 
its existing round trips to Pittsburgh. First, due to the 
many local-service flights Allegheny operates between 
New York and Pittsburgh, it is unlikely that it would be 
necessary to disturb the Philadelphia- Pittsburgh non- 
stops and second, only two Pittsburgh-Wilmington round 
trips are proposed and not three. 

SUMMARY 

On the basis of the foregoing discussion and all the 
facts of record it is concluded that the public conveni- 
ence and necessity do not require the termination or sus- 
pension of Allegheny's authority to serve (1) Salisbury, 
Maryland, on segment 2 of route 97, or (2) Wilmington, 
Delaware, on segment 3 of that route. 


/s/ Merritt Ruhlen 
Hearing Examiner 
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Eistory of Airline Service st Salistury, Mryleni 
(Allegheny Airlines) 
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Appendix 3 
Page 1 of 2403 


ESTIMATED COST FOR ALLEGHENY TO PROVIDE SERVICE 
. _AT SALISBURY, MD., O8 TWO ROUND TRIPS PER DAY 


12 Months Ended March 31, 1963 


AIRCRAFT OPERATING DATA 


Scheduled Stops a/ 
Scheduled Plane-Miles a/ 
Performance Factor »b/ 
Aircraft Stops a/ 
Revenue Plane-Miles a/ 
Aircraft Hours c/ 


Total Ton-Miles 


AIRCRAFT OPERATING EXPENSE 


Operations and Maintenance c/ 
Depreciation and Rentals- 
Flight Equipment c/ 
Total Aircraft Operating 
Expense 


SERVICING EXPENSE 


Tocal 
Regional and System c/ 


Total Servicing Expense 
Total Operating Expense 


COMMERCIAL REVENUE 
Passenger d/ 
Mail c/ 
Egress c/ 
Freight c/ 
Excess Baggage c/ 
Total Commercial Revenue 


(Footnotes on next page.) 


2nd Ri-trip 
M-202 
$ (23,676) 


—. 
$ (9,705) $ 35,673 
0.7% 


equipment could be scheduled in 
ending March 31, 1963+) 
She scheduled and reveme plane-zile! of 162 trips at 
miles cirexity and 56 (730 trips from T 

-k, ximms 162) trips at 43 miles. z 

of Based upon experienced relationship at city between scheduled and actual 
aircraft departures - 12 months ended March 31, 1963. 

of Computed on the same basis as in BER-11- 


ef asL-ls- 


SOf allowance for related spare 
on AKA's adjusted dedt/equity ratio at March 31, 
of the equity return element. Column 2 is computed 
the existing systen dedt/equity ratio has been used. 

b/ | Fifteen passengers each vay easily. 

t/ As developed in BER-12, increased 239-22% to bring total traffic to 15 
passengers each way daily. 

d/ From AL-16, increased 239-225. 

-bbh percent of pessenger ton-miles - system average year ended 

Merch 31, 142 

3/ Computed et 438 tons originated (239.22% of the 183 tons reported as 
originating st Salisbury. ) 

n/ Computed at 25-41 cents per revenue ton-miles. 


“of 239.22 of AL-15- 
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Bstimated Wilmington Air Travelers To and Fron 


Pittsburgh and Points West 


Allegheny reservations at Philadelphia from Delavare 
Mo-reserwation passengers (Allegheny experience) 
Total Explanements 
‘Total originations - 89.2 percent of enplanements 
(Allegheny experience) 
Total origination & destination 
‘Total ammaliced - 
Year ended March 31, 19% 
May and Juome = 21.7 percent 
‘Total TMA, ILC-PIT origination & destination 
&O percent of Allegheny and TWA 
‘Total ILG-PIT origination & destination 
Datly passengers each direction, 6,802 — 730 


Percentage of travelers using Allegheny’s ILG-PIT service - 
67 percent of traffic on three round trips daily 
(ILG-311-1 & ALB-2) 


Daily passengers 


Daily passengers to points west of Pittsburgh 
(Assumes historical 29.3 percent of local traffic would 
be tripled by stimilation of improved service) 
Total 


sommlly, both directions, 5.8 X 2 X 365 


Bich of Allegheny's One 
For Year 
Or eked ded 3/3/63, 3/ 


i. 2. 


TRAFFIC DATA 
Passengers 2,339 
Revenue Passenger-Miles 416,949 
Passenger Ton-Miles 39,610 
Mail & Property Ton-Miles 22,828 
Total Ton-Miles 2,438 


AIRCRAFT OPERATING EXPENSE 


Operations & Maintenance $ 33,385 
Depreciation & Rentals- 
Flight Equipment 3,079 
Total Aircraft 
Operating Expense $ 36,155 


SERVICING EXPENSE 


$ 5,106 
1 


Tocal 
Regional & System 
Total Servicing 


2,139) 


Footnotes on page 2. 
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Appendix 6 
Page 2 of 2 
BER-21. 


Total Wilmington-Pittsburgh passengers from appendix 5, 
less Wilmington-Pittsburgh passengers carried year 
ended March 31, 1963 - BER-22 | 

additional passengers generated by second round trip. 


At 250 wiles. 

10.6 percent of passenger ton-miles. 
Column 2. 

150 percent of colum 2. 

25.41 cents per revenue ton-mile. 


$20.55 per passenger with & percent dilution. 
: 
Gl cents per ton-mile. 


[1408] 
ORDER 


A full public hearing having been held in the above- 
entitled proceeding and the Examiner, upon consideration 
of the record, having issued an initial decision contain- 
ing his findings and conclusions, pursuant to authority 
delegated to Hearing Examiners under rule 27 of the 
Rules of Practice in Economic Proceedings, which ini- 
tial decision is attached hereto and made a part hereof; 


IT IS ORDERED: 


1. That all applications, requests, and proposals in- 
volved in this proceeding be and they hereby are denied; 


2. That the investigation herein be and it hereby is 
terminated; and 


sential (1408, 1461) 


3. That this order shall become effective as the final 
order of the Board on the 31st day after the date of serv- 
ice of this order and the initial decision attached hereto 
unless a petition for discretionary review is filed within 
25 days after service hereof in accordance with rule 28 
of the Rules of Practice in Economic Proceedings (14 
CFR 302.28) or the Board issues an order to review upon 
its own initiative. If a petition for discretionary review 
is timely filed or if action to review is taken by the 
Board upon its own initiative, the effectiveness of this 
order shall be stayed until further order of the Board. 


/s/ Merritt Ruhlen 
Hearing Examiner 
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[Served July 10, 1964] 
ORDER EXERCISING RIGHT OF REVIEW 


On April 24, 1964, Examiner Merritt Ruhlen issued 
his initial decision in the above-entitled proceeding. 
Thereafter, petitions requesting discretionary review of 
the examiner's disposition of the "use it or lose it" issue 
relating to Wilmington, Del., were filed by the Bureau of 
Economic Regulation and Allegheny Airlines. An answer 
was filed by the New Castle County Airport Commission. 


Upon consideration of the matters raised, the Board 
has determined to review the examiner's decision as to 
the Wilmington issue, and will stay the effectiveness of 
the portion of the initial decision relating thereto until 
further order of the Board. The Board will not review 
and will effectuate the remaining portion of the initial de- 
cision. 


ACCORDINGLY, IT IS ORDERED: 


1. That the petitions for discretionary review filed by 
the Bureau of Economic Regulation and Allegheny Air- 
lines be and they hereby are granted; 


(1461-1462) a 


2. That the issues in the proceedings on review shall 
be limited to those relating to the authority of Allegheny 
Airlines to serve Wilmington, Del., on segment 3 of its 
route; 


3. That the effectiveness of the portion of the exami- 
ner's decision disposing of the Wilmington issues be and 
it hereby is stayed until further order of the Board, and 
that the remaining portion of said initial decision shall 
become effective as the final order of the Board on July 
10, 1964; 


[1462] 


4. That the parties to the proceedings on review shall 
be limited to Allegheny Airlines, the New Castle County 
Airport Commission, and the Bureau of Economic Regu- 
lation; 

5. That any party to the proceedings on review may 
file a brief on or before August 10, 1964, limited to the 
issues on review; 

6. That (a) the motion of the Bureau of Economic Reg- 
ulation for leave to file a reply and (b) the motion of the 
New Castle County Airport Commission for leave to file 
an answer to the Bureau's motion, be and they hereby are 
dismissed. 1/ 

By the Civil Aeronautics Board: 

HAROLD R. SANDERSON 


Secretary 
(SEAL) 


1/7 In view of our decision herein, the motions are 


moot. 
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ALLEGHENY AIRLINES 
Washington 1, D.C. 


FOR IMMEDIATE RELEASE 


ALLEGHENY UNWRAPS PLAN TO BOOST 
AIR SERVICE TO SMALLER COMMUNITIES 


WASHINGTON, D.C. — Aiming "to stem the continuing 
erosion of air service at smaller communities," Alleg- 
heny Airlines is considering a test program featuring 
small aircraft on a high frequency schedule coupled with 
a new approach to air fares. 


Allegheny president Leslie O. Barnes said the airline 
hopes to launch the test by year end at 1-2 selected 
smaller cities on the airline's system. 


"If it is as well received as we anticipate," Barnes 
said, "it will significantly up-grade air service at many 


cities and could have a major impact on reducing their 
need for federal subsidy." 


Commenting on the need for a new approach to small 
city air service, Barnes said, "during the past decade, 
the high cost low-customer appeal of the DC-3, coupled 
with increasing demand for local air service, literally 
forced us to replace the 26 seat DC-3 with 40 and 52 seat 
Martins and Convairs." 


"In the process," he said, "in orderto generate enough 
traffic to make economic sense and to live within the sub- 
sidy provided by the government, we added stops to many 
flights, shifted departure times, and in some cases re- 
duced flight frequencies. As a result, the service became 
less attractive, and today simply isn't doing the job it is 
intended to do for the smaller communities." 


As a possible solution to this problem, Barnes re- 
vealed that Allegheny is planning "a brand new, in some 
ways revolutionary, approach" to small city air service. 


(1569) sed 
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Barnes said Allegheny's marketing studies show that 
most of the passengers boarding its flights at the smaller 
communities are business travelers destined for a major 
city 500-2,000 miles away. These travelers fly Allegheny 
for the first 50-100 miles to a primary airport, making 
connections there with a jet to their final destination. 


"Our studies also show," he said, "that this business 
traveler flies simply to save time, time which in the case 
of a $15,000-$40,000 per year executive or technician is 
extremely costly to his company. If this business trav- 
eler is provided, as we propose to do, with well-timed 
frequent flights we think he will not object to paying a 
higher fare. Even with the higher fares on these Alleg- 
heny ‘feeder" flights, the overall cost of his entire trip 
would not be increased appreciably.” 


Barnes explained that on short trips today's air fares 
seldom recover the actual cost of providing the service 
"because, for example, it costs about the same to make a 
reservation and to check baggage for a passenger going 
2,000 miles as for one going just 50 miles." 


The Allegheny president said the company is also con- 
sidering a sharp reduction in fares on these flights for 
"local" passengers not making connections to other air- 
lines. These might include a one-day "shopper's spe- 
cial.” 


"This short-haul local market represents a tremendous 
untapped potential," he said. "For the most part, and 
primarily for economic reasons, this market is today 
traveling almost exclusively by private car." 


Barnes said Allegheny hopes to introduce the program 
at selected points before the end of 1964. "But," he not- 
ed, "we will first have to obtain necessary approval from 
the Civil Aeronautics Board and the Federal Aviation 


Agency.” 
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He said the plan also envisions operating the smaller 
aircraft with the co-pilot, rather than a hostess, observ- 
ing the passenger cabin. 


Among the small aircraft Allegheny is evaluating for 
the program, Barnes listed the Beech Queenaire and its 
turbo-prop counterpart, the Kingaire, Aero Commander's 
Grand Commander, the Grumman Gulfstream, the Nord 
262 and the Wagner D-28. 


"Several of these candidates are not available yet or 
do not meet our long-range needs," Barnes said. "How- 
ever, to get the program underway immediately on a test 
basis, we will select one of these aircraft providing it 
offers proven re-sale value." 
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MATERIALS 
FOR USE IN ORAL ARGUMENT 
of the 
NEW CASTLE COUNTY AIRPORT COMMISSION 


October 14, 1964 


[and Table of Contents] 


Chart No. 1 


Lancaster 


Flt. No. Arr/Ly ; Arr/Ly 


301 3:29P 1:31P 
802: 9:00A 10:25A 


335 9:47P 7:33P 
330 8315A 10:59A 


335 8:57P 6:43P 
330 8125A 10:59A 


321 9130A 7233A 
307 9119P 7:38P 
302 12:30P 2:17P 


7:05P 6:55P 


10:09P 8215P 
11545A 1240P 


Source: Offictal Airline Guide 
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Delaware's popalatioa growth of 40.32% between 1950 and 


2960 exceeds 21] eastern states’ except Florida. 


Delaware ranks third among all 50 states in retail sales 
Per_housebold. 


Wilsington’s eetropolitan county area ranks 68th in 
Popeleticn bet Sth in effective buying income per household, 
uaticeslly. 

Of 38 stations on Allegheny's system, Wilmington's 
Standerd eetropoliten statistical area ranks -- 

3rd im effective buying income per household. 

3ed as to population growth. 

13th as to population. 


Sources: Exhibits ILC-101, 104, 
107, 113, Census reports. 


Allegheny’s Traffic 

Flights to Exchange 

Total Total And Fros With 
Increase EBI per Sched. Pass. Pittsburgh Pittsburgh 
Beeslecion 1959-1960 Movecholé Dep.Perf, Orig, 1962 __1962_ 


448,000 A 99,250 2,379 14,351 


392,000 18.12 6,818 7,084 78,469 
292,000 6,927 2,128 9,066 
278,000 5,132 1,728 5,930 
137,000 5,652 1,731 7,072 6 
Source: Exhibits I1C-110, 112, 
202(Rev.); 1962 Cas 


O6D Surveys; OAC, July 
1962. F 
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"MANY MAJOR AIR TRAFFIC USERS ARE LOCATED 


SOUTH AMD WEST OF THE CITY.” 1.D. 19 


"Of major importance es s user of sir transportation is the 
State capital, Dover, with a population of 65,200, 43 ailes 
south of Wilmington.” 1.D. 19 


“Dover is experiencing economic growth evidenced by General 
‘cods Corporation selecting Dover for s large new facility. 


F 
I.D. 19 


“Dover Air Force Base is a major military installation.” 
I.D. 19 


"Nevark, 14 miles south of Wilmington, is the site of the 
University of Delaware and of a substantial industrial 
development.” I.D. 19 


"DuPont's Engineering Department, with 2,500 eaployees, is 
located 2 miles from Newark.” I.D. 19 


The Nevark area "is experiencing an economic expsnsion fro 
major new plants and facilities such as the Ronson Industrial 
Park, West Virginia Pulp and P. the Avisel Cor- 


poration, and a new Avon Products plant.” 1.D. 19 
In this srea, "a new residential commmity of 12,000 homes is 


being built.” 1.D. 19 


“Directly south, along the river, Avisun has a new plant.” 
I.D. 19 


Also south of Wilmington “an entire industrial complex, which 
started with Tidewater 01] and includes Diamond Chemical and 


Stauffer Chemical Company, is soon to be joined by Union 
Carbide Corporation.” I.D. 19 


“In the Smyrna area, 30 miles south of Wilmington, there are 
two new plants, the Leeds Luggage Plant employing about 800 
people, and adjoining it, a new plant of Taylor Plastics is 
under construction.” I.D. 19 


Source: I.D. 19 (Emphasis 
supplied) 
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[Map, same as R. 1084, J.A. 399] 


[1592] 


[Photo, same as R. 1085, J.A. 400] 
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[Photo, same as R. 1086, J.A. 401] 


[1594] 


[Photo, same as R. 1091, J.A. 406] 
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EXPERIENCED INGTON _AIR TRA' iS ALLOW 
1-1/2 TO 1-3/4 HOURS FROM METROPOL. MINGTO 
‘TO_THE PHILADELPHIA INTERNATIONAL AIRPORT 


A 


Mr. Bean "an hour and forty-five minutes for the normel treveler 
using his own car." ILG-H, p. 2. 


Mr. Walsh 1-1/2 hours from his home on the north side of Wilmington 
or plant on che west side, and 1-3/4 hours from downtown. 
T™. 457-58. 


“an hour to an hour and a half.” ILG-D, p. 2. 

“7 must allow at least an hour to an bour and fifteen 
minutes for the drive and the opportunity to perk ia 
the airport parking lot in Philedelphis, plus encther 


thirty minutes to eake sure that I have time to check 
in at the ticket counter of the airline.” I1C-C, p. 3. 


Population (County) 
Population growth 1950-1960 


Average daily passengers originated 
for year ended March 31, 1964 


Time to nearest air transportation 


Cireuity to serve 


Examiner's estimate of cost of 
service with 2 RT “$26,000 
40,000 


Census Reports; Fore 41 
Reports; I.D.; Chairmen's 
letter to Mayors, July 7, 
1964. 


Passenger 
Load Factor 


July_1964 
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Flights to Philadelphia With 

Intermediate Stops 50.5% 
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43.2% 
47.3% 
42.6% 
62.62% 
44.3% 
63.6% 
39.5% 
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Fore 41 Reports and T-5 
Schedules, July 1964. 
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Chart No. 10 


local Service Point 
Oakland, Calif. 


Tacoma, Wash. 
Lewiston/Avburn Maine 
Long Beach, Calif. 


Winston-Salem, H.C. 


Major Hub Mejor Bub 
Providence Boston 49 ai. 
Islip 58 ai. 
Atlantic City 45 at. 
Baltiaore Washington 30 ai. 
Lancaster Barrisburg 30 ai. 
Jamestown Erie 48 ai. 
Wheeling Pittsburgh 32 ai. 
Bridgeport New York 62 ai. 


Wilmington Philadelphia 


Source: CAB-FAA Airport 
Activity Statistics, 
Calendar Year 1963. 


G3 stops) 120 min. (2 stops) 100 min. 3/ (1 stop) 


140 min. 105 min. (1:45 hrs.) 
120 min. (2:00 hrs.) 


60°! 90 ata. 


115 -1465 ain. (3:00 brs.) 


Zxhibic AL-R-12, p.2. 

Tr. 452. 

Exhibit ILC-A (Supp.), App. E. 

Exhibit ZAL Mo. 1 Revised, Docket 14493. 
Tr. 56, Docket 14493. 


Jet flight. In October 1964 there sre only two jet flights froa 
Philadelphis to Pittsburgh out of « total 15 nonstop flights. 


Depart Phils. Arrive Pittsb. 
Tw 3 8:00 AM 9:00 AM 
Tw 23 2:15 ™ 3:15 PM 


All the other nonstop flights sre scheduled for epproximately one 
hour and 30 ainutes. Officisel Airline Guide. 
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1602 Chart Bo. 13 


CONNECTING SERVICE AT PHILADELPHIA V. 


May 1963 
Leave Wilmington 
Arrive Philadelphia 
Leave Philadelphia 


Arrive Pittsburgh 


Leave Pittsburgh 
Arrive Philadelphia 
Leave Philadelphia 
Arrive Wilaington 


October 1964 
Leave Wilmingtoa 9:35 FH AL 910 
Arrive Philedelphia 9:50 x 
Leave Philadelphia WEXT MORTING 


Arrive Pitteburgh 


Leave Pittsburgh 7:00 am = AL: 800 
Arrive Philedelphis 8:24 AM 
Leave Philedelphia 9:30 AM «AL 941 
Arrive Wilmingtoa 9:52 AM 

Elapeed Time - 2 hres. 52 ain. 


Source: Offictel Airline Guide 
May 1963 end October 1964. 
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Washington, D.C. 
Wednesday, October 14, 1964 


ORAL ARGUMENT 


The above-entitled matter came on for oral argument, 
pursuant to notice, at 10:00 a.m. 


BEFORE: 
ALAN S. BOYD, Chairman 
WHITNEY GILLILLAND, Member. 
G. JOSEPH MINETTI, Member. 


= ** 
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= ** 


ORAL ARGUMENT OF WILLIAM L. HOWARD, JR., 
ON BEHALF OF THE BUREAU OF ECONOMIC REG- 
ULATION, CIVIL AERONAUTICS BOARD. 


-—** 


[1625] 
-—** 
The crucial fact, and these are Wilmington's own fig- 


ures, is that over 100 Pittsburgh passengers a day from 
the Wilmington area have always traveled from Philadel- 


phia's airport. 


~—** 


[1660] 
Order No. E-21665 
Decided: January 11, 1965 Served: January 12, 1965 


Allegheny Airlines' certificated authority to serve Wilming- 
ton, Del., on segment 3 of route 97 terminated. 


APPEARANCES: 
Same as in the initial decision. 
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OPINION OF THE BOARD 
By MINETTI, Member: 


Wilmington, Del., is an intermediate point on segment 
3 of Allegheny Airlines' route extending, in pertinent part, 
between Pittsburgh and Philadelphia. 1/ Since it appeared 
that Wilmington had originated fewer than five passengers 
daily on segment 3 and that there were no unusual or com- 
pelling circumstances with respect to service to the com- 
munity on this segment, the Board in accordance with its 
"use it or lose it" policy instituted this investigation under 
section 401(g) of the Act to determine whether Wilmington 
should be retained on the segment or should be deleted. 
Following public hearing, the examiner issued his initial 
decision in which he concluded that Wilmington should be 
retained on segment 3. Thereafter, the Board exercised 
its right to review the examiner's action, 2/ and since 
briefs have been filed 3/ and oral argument has been heard, 


the matter stands submitted for decision. 


Upon consideration of the entire record and the conten- 
tions of the parties, we have decided to delete Wilmington 
from segment 3. While the issue in this proceeding is 
broadly framed in terms of the public 


1/ Wilmington is also an intermediate point on Alleg- 
heny's segment 8 extending along the eastern seaboard be- 
tween Washington, D.C., and Boston. This proceeding does 
not include any issue of the retention or deletion of Alleg- 
heny's authority to serve Wilmington on the coastal seg- 
ment. 

2/ Order E-21053, July 10, 1964. In its order the Board 
effectuated that portion of the examiner's initial decision 
retaining Salisbury, Md., as an intermediate point on Al- 
legheny's route. 

3/ Briefs were filed by Allegheny, the Bureau of Eco- 
nomic Regulation, and the New Castle County Airport Com- 
mission, representing Wilmington. 
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convenience and necessity for Allegheny's service to 
Wilmington on segment $3, neither Wilmington nor any 
other party is here asserting any need for service be- 
tween Wilmington and any point on segment 3 other than 
Pittsburgh, nor, putting Pittsburgh aside, does the record 
establish any need for service between Wilmington and 
any of the segment 3 points. Accordingly, we will limit 
our discussion to the question of whether we should pre- 
serve or eliminate Allegheny's authority to provide Wil- 
mington with single-plane service to Pittsburgh over seg- 
ment 3. 4/ 


At the outset, we note that this is not a situation where 
a community affected by isolation is pressing for reten- 
tion of local air service, notwithstanding its failure to 
meet the Board's minimum 5-a-day traffic standard. Ra- 
ther, we are here concerned with a community which, be- 
cause of an accident of geography, is located so close to 
an airport serving one of the major air transportation 
centers of the country that it is essentially a satellite of 
that traffic hub. Thus, between downtown Wilmington and 
the Philadelphia International Airport the distance is only 
21 miles. Driving time ranges between 50 and 60 minutes 
and for those persons who do not drive, limousine service 
with a scheduled running time of one hour is provided 
regularly throughout the day. At the Philadelphia airport 
a large number and variety of schedules are available to 
the Wilmington traveler destined to Pittsburgh. 5/ He 
has a choice of service between two carriers, TWA and 
Allegheny, which 


4/ Attached hereto as an Appendix are excerpts from 
the examiner's initial decision which we adopt as our own, 
except as modified herein. 

5/ See Official Airline Guide, Quick Reference Edition, 
December 1964. 
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together operate 17 nonstop flights daily in each direction 
spread throughout the day from early morning to late at 
night. TWA operates two of its seven daily round trips 
with jet equipment and the remaining five with Constella- 
tion aircraft, provides coach as well as first-class serv- 
ice, offers food service on many of its flights, and has an 
elapsed flight time on its jet operations of 50-53 minutes 
eastbound and 1 hour 4 minutes westbound. Allegheny's 
10 daily round trips offer a first-class no-reservation 
fare of $15.24 each way, compared to the Wilmington- 
Pittsburgh one-way fare of $20.55. While the Wilmington 
traveler bound for Pittsburgh using the Philadelphia air- 
port may be somewhat inconvenienced by the parking situ- 
ation and check-in procedures for reservation service, it 
is not apparent that these inconveniences are any greater 
there than at other major airports. Obviously, too, the 
inconveniences have not been of significant dimensions, 
considering that almost without exception the Wilmington- 
Pittsburgh passenger has preferred to use the services 
available at the Philadelphia airport rather than those at 
Wilmington's close-in airport, approximately six miles 
south and 15-20 minutes’ driving time from downtown 
Wilmington. 


The examiner, in concluding that Wilmington should 
not be deleted from segment 3 despite its submarginal 
passenger enplanement record, observed that, except for 
the four-month period May-August 1961, Allegheny pro- 
vided the community with only one daily round trip to 
Pittsburgh from 1959 to May 1963 when the carrier dis- 
continued single-plane Wilmington- Pittsburgh service, 
and that during the four-month period in 1961 Allegheny 
conducted a two-daily round-trip service experiment at 
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Wilmington. He stated that under Board policy a minimum 
of two daily round trips is necessary to provide adequate 
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service and that the enplanement of five passengers daily 
with such service is sufficient to meet the "use it or lose 
it” policy. The examiner found that in failing to provide 
Wilmington with two daily frequencies to Pittsburgh fora 
reasonable period Allegheny had not afforded Wilmington 
an opportunity to satisfy the "use it or lose it" test, and 
based upon the improved traffic results of the 1961 exper- 
iment, he concluded that Wilmington would enplane more 
than five passengers daily to the west if it were provided 
with two round trips a day at convenient hours for a rea- 
sonable period. The examiner further found that Alleg- 
heny should be able to adjust its schedules in such a man- 
ner as to provide Wilmington with morning and evening 
frequencies to Pittsburgh without substantial impairment 
of its existing service and at a reasonable subsidy cost. 
He considered the advantages and disadvantages of Pitts- 
burgh service for the Wilmington traveler through the 
Philadelphia airport, and found that the inconveniences 
outweighed the benefits, particularly for travelers to and 
from the area south of Wilmington. In any event the ex- 
aminer expressed the view that the sole question here is 
whether Wilmington will make sufficient use of adequate 
air service to Pittsburgh to justify its retention, and that 
if service to Pittsburgh can, as he found, be provided at 
the Wilmington airport at a reasonable cost, Wilmington 
should not be relegated to the Philadelphia airport for 
Pittsburgh service. 


We think the examiner's approach was unduly narrow. 
The crux of 
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the matter is not whether Allegheny's segment 3 service 
at Wilmington was so unsuitable as to impair the com- 
munity's ability to enplane a minimum of five passengers 
a day, or whether, given a suitable two-daily round-trip 
service pattern to Pittsburgh, Wilmington would board 
sufficient traffic to reach this level without entailing ex- 
cessive subsidy expenditures. Rather, the critical issue 
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is more comprehensive and involves a determination of 


whether in all the circumstances the public convenience | , r. a? 
4 


and necessity require that Allegheny provide Wilmington | 
with single-plane Pittsburgh service at the local airport. | 
The Board's five-a-day enplanement requirement is but | 
a minimum standard intended only to measure whether a 
local service is being sufficiently patronized to warrant 
continuation of that service without routine institution of 

a formal investigation under section 401(g) of the Act to 
determine whether the service is required by the public 
convenience and necessity. Attainment of the five-a-day 
standard does not preclude the Board from instituting a 
section 401(g) investigation, nor, once such an investiga- 
tion has been brought, is the five-a-day standard the con- 
clusive measure of the public convenience and necessity 
for a local service. Viewing the facts of record in this 
perspective, we are convinced that the public convenience 
and necessity do not require Allegheny to provide Wilming- 
ton with segment 3 single-plane service to Pittsburgh. 


Allegheny's service at Wilmington on segment 3 was 
inaugurated in March 1949, and the community was pro- 
vided with single-plane service to Pittsburgh until May 
1963 when such service was discontinued. The evidence 
shows that this service was never patronized by more 
than a meager number 
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of passengers, regardless of the number of frequencies 
operated by Allegheny. Thus, between 1952 and 1958, Al- 
legheny provided Wilmington with 1 to 3 daily round trips 
to Pittsburgh, andthe average daily Wilmington- Pittsburgh 
traffic volume ranged between 1.0 and 1.3 passengers per 
day in each direction. Wilmington received one daily 
round trip to Pittsburgh during the period 1959-1962, ex- 
cept for May through August 1961 when it received two 
round trips daily. The record shows that during this four- 
year period Wilmington originated an average of 1.3 Pitts- 
burgh passengers daily and did not exceed an average of 
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1.5 daily originated passengers in any year, and, further, 
that the service operated during May-August of 1961 was 
used by a mere 4 O&D Pittsburgh passengers per day, or 
only one per flight. More recently, it appears that in the 
year ended March 31, 1963, a total of 1,132 on-line Wil- 
mington- Pittsburgh passengers traveled on Allegheny's 
segment 3 service, or about 1.5 passengers per day in 
each direction. 


The Pittsburgh service provided by Allegheny at the 
Wilmington airport, viewed in the light of the limited pub- 
lic benefits it has produced, has been costly. Under the 
Bureau's estimate, which the examiner accepted, the break 
-even need for one daily round trip between Wilmington 
and Pittsburgh during the 12 months ended March 31, 1963, 
amounted to $7,019, and the subsidy cost to $12,153. The 
average subsidy expenditure per Pittsburgh passenger 
generated amounted to about $11. 


The record also does not demonstrate that resumption 
of Wilmington-Pittsburgh service by Allegheny over seg- 
ment 3 will materially stimulate the traffic response at 
Wilmington over historic levels or can be accomplished 
without an inordinate expenditue of subsidy. Wilmington's 
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service proposal, involving a routing via Wilmington of 
three of Allegheny's 10 daily nonstop round trips between 
Philadelphia and Pittsburgh so as to provide the Wilming- 
ton passenger with nonstop service to Pittsburgh, would, 
according to Wilmington's own estimate, generate 18.4 
daily enplaned passengers to Pittsburgh and points west, 
and yield an annual operating profit of $71,162. In assess- 
ing this proposal the examiner found, and we agree, that 
Wilmington erred in making no adjustment for diversion to 
TWA of Allegheny's Philadelphia- Pittsburgh traffic on the 
re-routed flights, and that a loss of 50 percent of such 
traffic would convert Wilmington's estimated profit into 

a loss of more than $200,000 annually. In addition, it is 
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evident that Wilmington's traffic estimate, showing that 

its proposed service would be used by 6.1 local Wilming- 
ton- Pittsburgh passengers and 12.3 Wilmington-beyond 
Pittsburgh travelers daily in each direction, is seriously 
overstated. Even assuming, arguendo, the validity of the 
estimate of local traffic, the forecast of connecting traffic 
is unrealistic in view of the superiority of the gateways at 
Washington, D.C., and Philadelphia for Wilmington travel- 
ers moving to and from Wilmington's major communities 
of interest west of Pittsburgh. In our judgment, the serv- 
ice pattern proposed by Wilmington would not attract more 
than a scant number of connecting passengers, and Alleg- 
heny's forecast of but 0.7 of a connecting passenger in each 
direction is more reasonable than Wilmington's estimate 
of 12.3 connecting passengers. Under this adjusted fore- 
cast scarcely more than two Pittsburgh passengers daily 
would use each of the 
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Wilmington-Pittsburgh nonstop flights, at a subsidy cost 
far beyond the realm of reasonableness. 


Under the pattern of Wilmington-Pittsburgh service de- 
veloped by the examiner sua sponte, Wilmington would re- 
ceive two daily round trips to Pittsburgh over segment 3 
by adding the community to two of Allegheny's existing 
New York-Pittsburgh frequencies operated via intermedi- 
ate points in the general area of Wilmington. However, 
there is no basis in this record to support the examiner's 
assumption that Allegheny could tailor its schedules to 
provide the suggested service without disrupting services 
to other cities now being served on these flights. Aside 
from this fact, under this schedule pattern Wilmington 
would obtain multistop service to Pittsburgh of the kind 
which the record shows was historically not sufficiently 
attractive for the Wilmington- Pittsburgh traveler to use 
in appreciable numbers and in which Wilmington expressed 
no interest in the proceedings before the examiner, urg- 
ing instead adoption of its nonstop service proposal. Fur- 
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ther, while the examiner forecast that under his flight 
pattern the number of Wilmington-Pittsburgh passengers 
would increase from the total of 1,132 passengers gener- 
ated during the year ended March 31, 1963, to 4,234 
passengers and that the annual break-even need would be 
only $5,880 before allowance for a return on investment 
and taxes, we find that his traffic forecast and estimate 
of financial 
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results are overoptimistic. In our judgment, in the light 
of historic experience at Wilmington it is unreasonable to 
expect that a traffic increase in the Wilmington-Pittsburgh 
market of the magnitude suggested by the examiner would 
result from the operation of a second daily round trip on 
a multistop basis. Even generously assuming, arguendo, 
that the Wilmington- Pittsburgh traffic volume would 
double, this would mean an average daily exchange of only 
3.1 passengers between the two cities in each direction, 
or about 1.6 passengers per flight, hardly indicative of a 
substantial need for single-plane service to Pittsburgh. 

It would serve no useful purpose to recompute the subsidy 
cost of the proposed operation. Suffice it to say that there 
is no doubt that the ultimate subsidy cost would be far too 
great for the trifling number of Wilmington- Pittsburgh 
travelers using the service. 


In view of the foregoing, we are satisfied that reinsti- 
tution of single-plane service between Wilmington and 
Pittsburgh, under either the community's nonstop propos- 
al or the examiner's multistop schedules, would generate 
relatively few Pittsburgh passengers and require a sub- 
sidy expenditure disproportionate to the benefits of the 
service. Taking into account the superior services con- 
veniently available at the neighboring Philadelphia airport 
and the slight convenience and minor savings of time and 
distance accruing to the Wilmington traveler in obtaining 
Pittsburgh service at his local airport rather than at 
Philadelphia, we find that the public convenience and ne- 
cessity do not 
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require continuation of Allegheny's authority to serve 
Wilmington on segment 3. 6/ 


One additional matter warrants clarification. In as- 
sessing the results of the experimental service operated 
by Allegheny in the May-August period of 1961, the exam- 
iner appears to have concluded that an 18-month period 
of service is required under the Board's "use it or lose 
it’ policy in order to provide a fair test of the traffic 
generating potential of a service. This does not adequately 
reflect the Board's policy. Careful reading of the Board's 
opinion in the Seven States Area Investigation 7/ makes it 
amply clear that the 18-month standard was intended to 
apply to communities certificated for new local air serv- 
ice, 8/ and does not extend to local service authorizations, 
such as the Wilmington segment 3 authorization, which 
have had a long history of scheduled air service. 


We have considered all matters presented by the par- 
ties and find that they should not alter our decision herein. 


9/ 


6/ While Wilmington on brief to the Board reiterates 
its claim that Allegheny's service was deficient because 
of its unreliability and multi-stop nature, and was not 
properly promoted or advertised, the examiner did not 
find any fault with the carrier's service on these grounds, 
and we see no reason to differ with the examiner. We will 
also deny Wilmington's appeal (see brief to the Board, 
page 29, footnote 38) from a ruling of the examiner (Notice 
to All Parties, dated September 18, 1963, as amended Sep- 
tember 24, 1963) excluding from the record a Wilmington 
proposed exhibit purporting to show that Allegheny's Phila- 
delphia- Pittsburgh nonstop flights operated at a loss of 
$693,000 in 1963. We find no error in the examiner's rul- 


ing. 

/ 28 C.A.B. 680, at 755 (1958). 

8/ Even as to any such community which has been 
served for less than an 18-month period, the question of 


(1670-1672) oe 


whether it has received a fair test depends on the facts 
and circumstances of the particular case. 

9/ In reaching our conclusion we have not relied upon 
the Bureau's estimate of the subsidy cost of a two-daily 
round-trip service pattern for Wilmington mentioned at 
oral argument and objected to by counsel for Wilmington. 
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Accordingly, in view of the foregoing and all the facts 
of record, we find: 


1. That Allegheny's certificate for route 97 should be 
amended by deleting Wilmington, Del., from segment 3. 


2. That the investigation herein should be terminated. 
An appropriate order will be entered. 


BOYD, Acting Chairman, and GILLILLAND, Member, 
concurred in the above opinion. MURPHY, Acting Vice 
Chairman, and GURNEY, Member, did not take part in 
the decision. 
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ORDER 


Adopted by the Civil Aeronautics Board at its office 
in Washington, D.C., on the 11th day of January, 1965 


A full public hearing having been held in the above- 
entitled proceeding, and the Board, upon consideration of 
the record, having issued its opinion containing its find- 
ings, conclusions, and decision, which is attached hereto 
and made a part hereof; 


IT IS ORDERED: 


1. That the certificate of public convenience and ne- 
cessity held by Allegheny Airlines, Inc., for route 97, be 
amended by deleting Wilmington, Del., from segment 3 
thereof; 1/ 


JA 553 
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2. That this investigation be and it hereby is termin- 
ated. 


By the Civil Aeronautics Board: 


HAROLD R. SANDERSON 


Secretary 
(SEAL) 


1/ For administrative reasons, an amended certificate 
of public convenience and necessity incorporating this 
amendment will be issued to Allegheny on an appropriate 
occasion. 
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Appendix 


EXCERPTS FROM THE INITIAL DECISION 
OF EXAMINER MERRITT RUHLEN IN THE 
SALISBURY-WILMINGTON "Use It or Lose 
It" Case, Docket 14214 


* * * * * * * * 


The Board instituted this investigation to determine 
whether the service of Allegheny Air Lines, Inc., should 
be suspended or deleted at Salisbury, Maryland. 1/ Later, 
the investigation was expanded to include the question 
whether Allegheny's service to Wilmington, Delaware, on 
segment 3 of route 97 should be suspended or deleted. 2/ 
Thereafter, the Board denied motions, (1) by Salisbury to 
consolidate an adequacy of service complaint herein, (2) 
by New Castle for permission to file an adequacy of serv- 
ice complaint to be consolidated herein, (3) by New Castle 
requesting the Board to direct Allegheny to continue serv- 
ice between Wilmington and Pittsburgh on segment 3 dur- 
ing the pendency of this proceeding, and (4) by Allegheny 
requesting consolidation herein of an application proposing 
the redesignation of Trenton and Philadelphia-Camden as 
a single point, Philadelphia-Trenton-Camden. 3/ 
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A public hearing has been held with sessions at Salis- 
bury and Wilmington. Briefs have been filed by Allegheny, 
Salisbury, Wilmington, and the Bureau of Economic Reg- 
ulation. The issues in this case are those set forth in the 
Board's orders of investigation. They are as follows: 


1/ Order E-19104, December 17, 1962. 
2/ Order E-19417, March 27, 1963. 
3/ Order E-19694, June 17, 1963 


[1674] 
1. Do the public convenience and necessity require: 


(a) the suspension of Allegheny's certificate insofar 
as it authorizes the carrier to serve Salisbury, 
or 


(b) the alteration, amendment, or modification of 
Allegheny's certificate in such a manner as to 
delete Salisbury? 


2. Do the public convenience and necessity require: 


(a) the suspension of Allegheny's certificate insofar 
as it authorizes the carrier to serve Wilmington 
on segment 3, or 


(b) the alteration, amendment, or modification of 
Allegheny's certificate in such a manner as to 
delete Wilmington on segment 3? 


Allegheny claims that inasmuch as the Board denied 
Salisbury's motion to consolidate an adequacy of service 
complaint herein, additional or improved service to Salis- 
bury and Wilmington is not at issue herein. The Bureau, 
on the other hand, argues that even though the adequacy of 
service complaint was not consolidated, the issue of ade- 
quate service is included and that Allegheny's certificate 
could be amended to require additional service to Salis- 
bury or Wilmington if the facts warrant. 
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The exclusion of adequacy of service complaints from 
this proceeding prevents any formal action by the Board 
herein requiring improved service to either of the points 
in issue. However, in determining whether a community 
is making sufficient use of air service to justify its con- 
tinuance it is necessary to determine whether the service 
provided is reasonably adequate to meet the community's 
needs. Obviously, a city cannot be expected to use air 
transportation which does not meet its travel needs. Ac- 
cordingly, evidence was received upon the adequacy of 
Allegheny's service and the necessity for 
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additional or improved service. If the Board finds that 
either city has failed to meet the Board's "use it or lose 
it" standard, but that such failure was due to the failure 
of Allegheny to provide adequate service, the Board can 
determine the minimum standard of service to which the 
city is entitled and suggest that Allegheny improve its 
service to that extent. Any formal action to compel im- 
proved service must await hearing and decision in another 
proceeding. 


* * 
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Allegheny is authorized to provide service on its seg- 
ment 3 between New York and Pittsburgh via Philadelphia, 
Wilmington, Lancaster, Harrisburg- York, Altoona, and 
Johnstown. 11/ A map showing the route in issue is at- 
tached. During calendar year 1962, Wilmington enplaned 
an average of 3.1 passengers per day on this segment. On 
the basis of that record, the Board included in this pro- 
ceeding the question whether Allegheny's authority to 
serve Wilmington on segment 3 should be suspended or 
canceled. 


Economic Characteristics. - The only air service in 
Delaware is at Wilmington. Delaware's population growth 
of 40.3 percent from 1950 to 1960 ranked sixth nationally 
and second only to Florida among Eastern States. Twenty 
-one percent of its households have annual cash incomes 


in excess of $10,000. This ranks it in the first ten nation- 
ally. It ranks third nationally in retail sales per house- 
hold and fourth in retail sales per capita. 


Wilmington is the major population and economic cen- 
ter in the State of Delaware. While Wilmington's metro- 
politan county area population ranks 68th nationally, its 
effective buying income per capita is tenth. Using the 
same criterion, New Castle County ranks 11th among the 
3,071 United States counties. Wilmington's population 
growth of 36.4 between 1950 and 1960 exceeded 40 of the 
52 standard metropolitan statistical areas of comparable 
population size. New Castle County's growth has in large 
part been outside 


117 Wilmington is also certificated for service to 
Washington and Baltimore on segment 3, but this service 
is also available on segment 8. 
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the city of Wilmington itself. There was a 71.1 percent 
increase in the period 1950 through 1960 in the population 
outside the central city, mainly to the south and west. 


The Du Pont Company, Hercules, Atlas Chemical In- 
dustries, Diamond Chemical, and Stauffer Chemical make 
Wilmington the chemical capital of the country and Tide- 
water Oil, Thiokol, General Motors, Union Carbide, Avis- 
un, Avisel, and Avon Products are other corporations in 
the Wilmington area. 


Many major air traffic users are located south and 
west of the city of Wilmington. This is also the area of 
development and growth in Delaware. Of major importance 
as a user of air transportation is the State capital, Dover, 
with a population of 65,200, 43 miles south of Wilmington. 
Dover is experiencing economic growth evidenced by Gen- 
eral Foods Corporation selecting Dover for a large new 
facility. In addition, the nearby Dover Air Force Base is 
a major military installation. 


Newark, 14 miles south of Wilmington, is the site of the 
University of Delaware, and of a substantial industrial de- 
velopment. Du Pont's Engineering Department, with 2,500 
employees, is located 2 miles from Newark. This area is 
experiencing an economic expansion from major new plants 
and facilities such as the Ronson Industrial Park, West 
Virginia Pulp and Paper Company, the Avisel Corporation, 
and a new Avon Products plant. A new residential com- 
munity of 12,000 homes is being built. Directly south, 
along the river, Avisun has a new plant. An entire indus- 
trial complex, which started with Tidewater Oil and in- 
cludes Diamond Chemical and Stuaffer Chemical Company, 
is soon to be joined by Union Carbide Corporation. 
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In the Smyrna area, 30 miles south of Wilmington, there 
are two new plants, the Leeds Luggage Plant employing 
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about 800 people, and adjoining it, a new plant of Taylor 
Plastics is under construction. For these communities 
south and west of Wilmington, the Philadelphia Airport is 
2 to 2 1/2 hours distant. This is 4 to 5 hours of surface 
travel compared to round-trip flying time to Pittsburgh of 
less than 3 hours. 


Surface Transportation. - Rail passenger service be- 
tween Wilmington and the West has been drastically cur- 
tailed. Today, there is no through rail or bus service 
from Wilmington. Connecting service via Philadelphia re- 
quires 8 hours by rail and over 6 hours by bus. The Ap- 
palachian and Allegheny mountain ranges impose a formid- 
able barrier to the use of the private automobile for travel 
to the West. 


Airports.—The New Castle County Airport (Wilmington 
Airport) is located 6 miles south of Wilmington and the 
Philadelphia Airport is located 21 miles north. From the 
Hotel Du Pont, the business center of the city, the limou- 
sine fare is $1.25 to the Wilmington Airport and $3 to the 
Philadelphia Airport. It requires only 15 to 20 minutes’ 
driving time to get from the hotel to the Wilmington Air- 
port while the driving time from the same point to the 
Philadelphia Airport is 50 minutes to 1 hour; the airport 
limousine allows 1 hour for this trip. Limousine service 
is provided regularly throughout the day between Wilming- 
ton and the Philadelphia Airport. Parking is free at the 
Wilmington Airport, while at the Philadelphia Airport the 
rates are 50 cents per hour, $1.15 per day, and $5.50 per 
week, At the Wilmington Airport, parking areas are ad- 
jacent to the terminal. The 
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Philadelphia Airport parking areas are more remotely 
located. Check-in at Wilmington requires but a few min- 
utes comparedto frequent delays at Philadelphia due to the 
congestion, especially during peak periods. 
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Fares. - The airline fare between Pittsburgh and Wil- 
mington is $20.55. Between Philadelphia and Pittsburgh, 
the first-class jet fare is $22.65, first-class propeller 
$20.55, jet coach is $19.50, and propeller coach $17.40. 
Both Allegheny and Trans World Airlines provide a no- 
reservation fare of $15.24. 


Air Service and Traffic. - Allegheny has served Wil- 
mington on segment 3 since 1949. During the period 1952 
through 1958, its service between Wilmington and Pitts- 
burgh varied between 1 1/2 and 3 round trips daily. Com- 
mencing with 1959, Allegheny has been providing one 
round trip daily. 12/ During the year ended March 31, 
1963, Allegheny provided no morning service to Wilming- 
ton and morning service to Pittsburgh for six months 
only. It provided no nonstop service and served two inter- 
mediate points on all flights except during the April-June 
1962 quarter. Commencing in May 1963, it discontinued 
all direct service between Wilmington and Pittsburgh and 
the only Wilmington/Pittsburgh service now available is 
via connections at Philadelphia. 


The following table sets forth the segment 3 traffic 
generated by Wilmington during the past few years. 


12/ Two round trips daily were operated May through 
August 1961. Infra, pp. 24-25. 
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TABLE 3 
Wilmington Passengers 
Originated Wilmt Pittsbu: 


Per local O& D Daily Each 
Yeur Year Per Year Direction 
1955 1,542 
3595? 1,835 
12 ims. 6/30/60 1,720 
1900 N.A. 
L9vk Nea. 


1902 2,122 
N.A. - Not available. 
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The traffic volume set out above was achieved with one 
round trip daily except during the period May through 
August 1961 when the following schedules were operated. 


TABLE 5 


Schedules Effective < t 1 


Direction Fit-No. Pittsburgh Barrisburg Wilmington 


Bastbound 302. odLw. -- 12:30 p-m. ss Lv. -- 1:bh p.m. = Ar. -- 2:17 p.m. 
BR lw. -- 7:05 p-m- Lv. -- 8:19 p.m. = Ar- -- 8:55 p.m. 


Westbound Ar. -- 9:30 a-m. Ar. -- 8:23 a.m. Lv. -- 7:53 a.m. 
ee Ar. -- 9:19 p.m. Ar. -- 8:08 p.m. Lv. -- 7:38 p.m. 


Records of Allegheny indicate that a substantial volume 
of traffic between Wilmington and Pittsburgh travels by 
surface to the Philadelphia Airport and uses the frequent 
nonstop schedules provided by TWA and Allegheny for 


transportation to and from Pittsburgh. 


Conclusion. - Although the legal question raised is 
whether service to Wilmington should be continued on seg- 
ment 3 of Allegheny's route 97, for all practical purposes 
the question to be determined is whether Allegheny's 
direct service to Pittsburgh from Wilmington should be 
continued. Neither Wilmington nor any other person has 
made any objection to the deletion of Wilmington's service 
to any segment 3 point except Pittsburgh. 


The total segment 3 traffic to the West enplaned by Wil- 
mington for the calendar year 1962 was 642 passengers, 
or an average of 1.75 per day. 13/ This clearly fails to 
meet the Board's "use it or lose it" standard of five en- 
planed passengers daily. If Allegheny has been providing 
adequate service to Wilmington, 


13/ Supra, p. 22. 
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that city has obviously failed to produce the required vol- 
ume of traffic and its service should be discontinued. 


Wilmington argues that its failure to enplane the re- 
quired five passengers daily was due to the inadequacy of 
Allegheny's service. It charges that Allegheny's service 
was too infrequent in that it consisted of only one round 
trip daily, too unreliable in that only 71.2 percent of its 
flights were within 15 minutes of being on time, too incon- 
venient in that no commuter service was provided, and too 
slow in that it included stops at two or more intermediate 
points. It further charges that Allegheny failed to show 
proper zeal in promoting traffic as evidenced by its low 
advertising budget for Wilmington. Wilmington requests 
three round trips a day with convenient morning, noon, and 
evening nonstop schedules and contends that with such a 
service pattern, it would enplane 18.4 passengers daily and 
that Allegheny could provide this service at a profit before 
subsidy. 


Allegheny and the Bureau, on the other hand, argue that 
Wilmington has failed to support air service to Pittsburgh 
through its own airport. They contend that although more 
than five travelers fly each way between Wilmington and 
Pittsburgh daily, the bulk of this traffic is diverted to the 
more frequent, more expeditious, and more economical 
Pittsburgh service available at the neighboring Philadel- 
phia Airport. They ask that direct service to Pittsburgh 
be terminated. 


During the four months May through August 1961, 
Allegheny, at Wilmington's request, operated two round 
trips daily to Pittsburgh stopping at Harrisburg, with 
commuter service available in only one direction. Wil- 
mington agreed to 


[1684] 
and did advertise and promote this service. With this 
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type of service, Wilmington enplaned 560 passengers, or 
4.55 per day, to points west of Wilmington. During the 
fourth month, Wilmington enplaned 157 passengers, or 
5.06 per day. It deplaned 190, or 6.12 per day, for an 
average of 5.59 each way per day. The 560 enplaned 
passengers, for the four-month period, represented a 191 
percent increase over the same months in 1960 and 322 
percent increase over the first four months of 1961. After 
this four-month experiment, Allegheny dropped its Wil- 
mington/Pittsburgh service back to one round trip daily 
and the traffic fell off. 


In view of the rapid traffic growth during the short ex- 
perimental period despite Allegheny's failure to provide 
commuter service in both directions, the conclusion is 
inescapable that Wilmington would enplane more than five 
passengers to the West daily if it were provided two round 
trips at convenient hours for a reasonable period of time. 


In determining whether a city generates sufficient traf- 
fic under the "use it or lose it" policy, the test period 
must be long enough to permit the development of the full 
traffic potential. For "use it or lose it" purposes, the 
Board has considered 18 months as a reasonable period; 
the “use it or lose it’ period to be the 12 months after the 
6 introductory months. 14/ 

* * * = * * * 

No estimate of the cost of operating two Wilmington- 
Pittsburgh round trips daily was submitted. The Bureau 
submitted an estimate of the cost to Allegheny of providing 
one round trip daily between Wilmington and Pittsburgh. 
This estimate was based on the additional costs incurred 
by Allegheny in serving Wilmington on Pittsburgh-New 
York flights the year before Wilmington-Pittsburgh serv- 
ice was discontinued. The Bureau estimated commercial 
revenues of $50,407, total expenses of $57,426 for a break 
-even need of $7,000. Allegheny, using the same basic 
period and the same added cost procedure 


14/ Seven States Area Investigation, 28 C.A.B. 680-756, 
footnote 61 (1958). 
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estimated a break-even need of $22,000. The principal 
difference between these two estimates is attributable to 
the methods of estimating servicing expenses. For rea- 
sons set forth in discussing the Bureau's and Allegheny’s 
estimates for service to Salisbury, 19/ it is concluded 
that the Bureau's approach is the proper one and that the 
additional break-even need of one round trip daily between 
Wilmington and Pittsburgh is approximately $7,000. 


In the absence of estimates for two round trips daily 
accompanied by proposed schedules and routing charts, 
it is difficult to make a precise forecast of the financial 
results of such an operation. The record is sufficient, 
however, to indicate the feasibility of such an operation 
and to yield a rough approximation of its cost. 


In addition tofrequent nonstop commuter flights between 
Philadelphia and Pittsburgh, Allegheny now operates 5 
round trips throughout the day between New York and 
Pittsburgh via various intermediate points in the general 
area of Wilmington. 20/ These schedules are set forth in 
appendix 4. roy. 


Allegheny should be able to adjust or modify some of 
these flights or some of its Philadelphia- Pittsburgh non- 
stop flights or establish other schedules in such a manner 
as to provide Wilmington with morning and evening round 
trips to Pittsburgh without substantial impairment of its 
existing service or the incurrence of a heavy financial 
deficit. A rough estimate of the financial effect on Alleg- 
heny which will result from providing Wilmington with two 
round trips daily to Pittsburgh indicates that Allegheny's 
break-even 

197 Supra, p. 12 

20/ In addition, Allegheny operates a round trip between 
New York and Pittsburgh which overnights in each direc- 
tion at Harrisburg. 
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need would be increased approximately $6,000. This esti- 
mate is set forth in appendix 6. 


For this purpose, the Bureau's estimate for one round 
trip is accepted and for the second round trip, the Bureau's 
basic method of estimating costs is followed. Revenues 
for the second round trip are based on the increase in Wil- 
mington-Pittsburgh passengers from 1,132 during the year 
ended March 31, 1963, to 4,234 as set out in appendix 5. 
This increase is due to the diversion of approximately 33 
percent of the Wilmington-Pittsburgh traffic now using the 
Philadelphia Airport, and is equivalent to 5.8 passengers 
each way daily. Wilmington's ability to generate this num- 
ber of passengers is demonstrated by the 5 1/2 daily pass- 
engers it generated each way during the fourth month of the 
experiment with two daily round trips in 1961. 


The actual flights and methods of service which Alleg- 
heny would use to serve Wilmington cannot be determined. 
As a result, this estimate does not allow for any loss of 
traffic at other points due to the addition of Wilmington to 
existing schedules, nor does it credit Allegheny with in- 
come from Wilmington'’s passengers to any point other. 
than Pittsburgh on the flights which will serve Wilming- 
ton. Further, it does not make any allowance for traffic 
growth during the last year or for the general recovery 
of the national economy. 


It would seem, however, that the traffic gained should 
outweigh the traffic lost. During the year ended March 
31, 1963, Allegheny obtained passenger revenues of $12- 
682 from Wilmington passengers on flights serving Pitts- 
burgh to other points. 
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Due to the inconvenience of Pittsburgh service through 
the Philadelphia Airport and the apparent ability of Wil- 
mington to enplane more than five passengers daily at a 


s 
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reasonable subsidy cost, it is concluded that service to 
Wilmington on route 3 should be continued. Whether Wil- 
mington can continue to generate this volume of traffic 
can be determined only by experience. It may be that the 
more frequent Pittsburgh flights at Philadelphia will at- 
tract so much of the Wilmington traffic that the direct 
Pittsburgh service cannot be maintained. For a fair test 
of this service, Allegheny should provide Wilmington with 
two commuter round trips daily to Pittsburgh for a period 
of 18 months. 


Wilmington contends that it should receive three non- 
stop Wilmington-Pittsburgh round trips daily and both 
Wilmington and Allegheny submitted estimates of the cost 
of diverting three of Allegheny's existing Pittsburgh/ 
Philadelphia daily round trip commuter flights to serve 
Wilmington. Allegheny estimates its annual break-even 
need would be increased $470,000 thereby. Wilmington, 
on the other hand, believes Allegheny's break-even need 
would be reduced $117,000 on an added cost basis and 
$58,000 if costs are fully allocated. Allegheny's estimate 
of the additional cost is too high. Allegheny underesti- 
mated the volume of no-reservation traffic which would 
use the direct Wilmington service, 21/ it overestimated 
the current volume of Philadelphia/Pittsburgh traffic, 22/ 
and it estimated an increase of $80,000 in servicing 


21/ It reduced its experienced Philadelphia/Pittsburgh 
rate 50 percent without justification. 

22/ It estimated 2,894 Philadelphia/Pittsburgh passen- 
gers in May 1960 when it actually carried only 2,563. 
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expenses to transport 25,368 fewer passengers. However, 
the principal disparity between these two estimates is due 
to a disagreement as to how much of the Philadelphia/ 
Pittsburgh traffic Allegheny would retain on flights stop- 
ping at Wilmington. Wilmington predicts Allegheny will 
lose none of this traffic; it believes the traffic diverted 
from these flights will either ride other Allegheny flights 
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or be replaced by new Wilmington/ Pittsburgh traffic gen- 
erated by the improved service. 


At the present time, Allegheny operates frequent and 
regular nonstop flights between the Philadelphia Airport 
and Pittsburgh in competition with TWA. TWA's service 
includes jet flights at higher speeds than Allegheny can 
provide. Based on the public's historical preference for 
nonstop service, it seems clear that the addition of Wil- 
mington to three of these flights would divert a substantial 
number of passengers to other flights and that TWA would 
be the primary beneficiary. If TWA's existing flights 
could not take care of this surplus, it could be expected to 
operate additional schedules. If this competitive action 
were to be met by Allegheny, it would merely increase its 
costs and the expeneses of providing the Wilmington serv- 
ice. 


The exact effect on Allegheny of diverting three non- 
stops into Wilmington cannot be determined. Allegheny 
estimates it would lose 75 percent of the traffic. This is 
probably an overestimate, but even if it lost 50 percent 
and that is a reasonable forecast, Wilmington's estimated 
profit for Allegheny would be converted into a loss of more 
than $200,000 annually. The benefits of providing Wilming- 
ton with three nonstop round trips daily to Pittsburgh 
would not justify a subsidy of such an amount. 
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The proposal to stop three nonstop round trips between 
Pittsburgh and Philadelphia at Wilmington with its natural 
disruptive effect on the Pittsburgh-Philadelphia market 
should not be confused with the recommendation herein 
that Allegheny should serve Wilmington on two of its ex- 
isting round trips to Pittsburgh. First, due to the many 
local-service flights Allegheny operates between New York 
and Pittsburgh, it is unlikely that it would be necessary to 
disturb the Philadelphia-Pittsburgh nonstops and second, 
only two Pittsburgh-Wilmington round trips are proposed 
and not three. 


* * * * * * * 
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Estimated Wilmington Air Travelers To and From 
Pittsburgh and Points West 


1963 
June 


Allegheny reservations at Philsdelphia from Delavare age 
So-reservatice passengers (Allegheny experience) 8 
Total Explaneaents 280 


Total originations - 99.2 percent of explanements 
(Allegheny experience) 
Total originatice & destination 
‘Total annualized - 
Year ended March 31, 19% 
Mey anc June = 21.7 percent 
otal TMA, ILG-PIT origination & destination 
kO percent of Allegheny and TWA 
Total ILG-PIT origination & destination 
Daily passengers esch cirection, 6,802 -— 730 
Percentage cf travelers using Allegbeny's ILG-PIT service - 
67 percent of traffic on three round trips daily 
(ic-322-1 & ALB-2) 
Daily passengers 
Daily passengers to points west of Pittsburgh 
(Assumes historical 29.3 percent of local traffic would 
be tripled by stimilation of improved service) 
Total 


Anmmally, both directions, 5-8 X 2 X 365 


ESTDATED COST OF TWO WILMINGTON-PITTSBURGH 
ROUND TRIPS DAILY 


Cost of Allegheny's One 
Daily Round Trip For Year 
Eoded 3/3/63, 1/ 
2- 2. 
TRAFFIC DATA 

Passengers 2,339 
Revenue Passenger-Miles 416,949 
Passenger Ton-Miles 39,610 
Meil & Property Ton-Miles 22,828 
Total Ton-Miles 62,438 


AIRCRAFT OPERATING EXPENSE 


Operations & Maintenance $ 33,385 
Depreciation & Rentals- 
Flight Equipment —_ 3,070 
Total Aircraft 
Operating Expense $ 36,455 


SERVICING EXPENSE 


$ (5,106 
15,865 


Tocal 
Regional & System 
Total Servicing 
Expense 


Total Operating 
Expense 


Footnotes on page 2. 
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1,192,449 


13,283 
6; 


143,920 


$ 6,770 
6,140 


$ 2,910 


$ 122,286 
$ 96,499 
19,867 


$ 116,366 
$ 5,880 
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[1738] 
Order No. E-22253 


SUPPLEMENTAL OPINION AND ORDER 
DENYING RECONSIDERATION 


Adopted by the Civil Aeronautics Board at its 
office in Washington, D. C., on the 1st day of 
June, 1965 


Served June 2, 1965 
BY THE BOARD: 


On February 15, 1965, the New Castle County Airport 
Commission (Wilmington) filed a petition for reconsidera- 
tion, rehearing, and reargument of the Board's decision 
(Order E-21665, January 11, 1965) in the above-entitled 
proceeding. In that decision the Board deleted Wilming- 
ton, Del., from segment 3 of route 97 of Allegheny Air- 
lines, Inc., extending across Pennsylvania to Pittsburgh, 
Pa. On March 8, 1965, Allegheny filed an answer oppos- 
ing Wilmington's petition. Upon consideration of the mat- 
ters presented, we find that the petition should be denied. 
1/ 


1/ In its petition Wilmington notes that only three 
Members of the Board participated in the original deci- 
sion in this case and requests reargument before, and 
participation in the decision by, the full membership of 
the Board. In the Board's judgment, the grant of such re- 
lief is not warranted or required by the public interest, 
and the request will be denied. 


[1739] 


1. Wilmington argues that the Board's opinion does not 
clearly set forth the bases for its decision to delete the 
point from segment 3, and that reversal of the examiner, 
who would have retained Wilmington on the segment, re- 
quires especially clear explanation. We have reviewed 
the Board's opinion and we are satisfied that it constitutes 
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a clear statement of the Board's reasons and bases for 
decision meeting the requirements of section 8(b) of the 
Administrative Procedure Act and section 1005(f) of the 
Federal Aviation Act. 


In essence, the decision applies the statutory standard 
of public convenience and necessity to the particular facts 
and circumstances relating to segment 3 service to Wil- 
mington. The Board found, at the threshold, that the rec- 
ord did not establish any need for service between Wil- 
mington and any segment 3 point, exclusive of Pittsburgh, 
and then proceeded to a consideration and determination 
of whether the public convenience and necessity require 
the operation of single-plane service over segment 3 be- 
tween Wilmington and Pittsburgh. On this question the 
Board made findings with respect to the accessibility of 
the Philadelphia International Airport, the volume and 
quality of nonstop Pittsburgh services there available, and 
the historic preference of the Wilmington traveler to use 
these services rather than the Pittsburgh frequencies 
available at Wilmington's own airport. The Board then 
made findings regarding Allegheny's past segment 3 serv- 
ices to Wilmington, the traffic response thereto, and their 
subsidy cost, as well as traffic and subsidy cost findings 
for proposed Wilmington- Pittsburgh service patterns, in- 
cluding the community's own nonstop proposal. As in all 
cases involving 
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determinations under the public convenience and necessity 
standard, the Board weighed these findings in the balance, 
and in its judgment concluded that the superior services 
conveniently available at the neighboring Philadelphia air- 
port and the disproportionate subsidy cost of providing 
Pittsburgh service at the Wilmington airport outweighed 
the limited public benefits accruing to the Wilmington 
traveler in obtaining service to Pittsburgh at his local air- 


port. 
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2. Wilmington argues that the Board's decision consti- 
tutes a departure from Board precedents under the "use 
it or lose it" policy. According to Wilmington, the Board 
has regularly continued service by a local service carrier 
at communities meeting the "use it or lose it" minimum 
traffic standard of five enplaned passengers per day and, 
in many cases, at cities where the enplaned traffic was 
less than this minimum. Wilmington claims that it has 
demonstrated ability to develop over five enplaned pass- 
engers a day with a suitable two-daily round-trip service 
pattern, alleges that Allegheny has an obligation to and 
can feasibly provide a convenient schedule pattern between 
Wilmington and Pittsburgh, and submits that the Board is 
not justified in applying a higher or different standard at 
Wilmington than the Board has applied to other cities seek- 
ing retention of service. Wilmington asserts that the ex- 
istence of the Philadelphia airport does not warrant the 
application of a different standard, alleging that the Board 
in a series of cases has either certificated new service or 
continued existing service at airports located closer to a 
major hub than Wilmington. 
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In our judgment, it is questionable whether Wilmington, 
given a suitable pattern of segment 3 service on two daily 
round trips, can generate a minimum of five enplaned 
passengers a day over an extended period. The historic 
record of Wilmington's traffic response to Allegheny's 
service over many years does not provide reason to believe 
that Wilmington has such passenger generating ability. 
Even during the four-month experimental period in 1961 
when at a prime time of year Wilmington received one- 
stop Pittsburgh service on two daily round trips with pres- 
surized Convair equipment, consisting of morning and 
evening departures, which were the subject of an intensive 
promotional campaign, it was not until the fourth month 
that Wilmington attained the five-a-day level, and for the 
period averaged 4.6 passenger enplanements daily. How- 
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ever, we will assume, arguendo, that Allegheny can order 
its schedules in such fashion as to provide Wilmington with 
a suitable pattern of two daily round trips over segment 3 
and that with such a service pattern Wilmington can en- 
plane at least five passengers a day consistently. Never- 
theless, as our decision makes amply clear, this circum- 
stance is not conclusive that the public convenience and 
necessity require retention of Wilmington on segment 3. 
Other facts are relevant to the determination of the public 
convenience and necessity issue. These are the quality of 
the service to be provided at the Wilmington airport (i.e., 
the public benefits, which must take into account the qual- 
ity and benefits of the service provided at the Philadelphia 
airport) and the subsidy cost of the service offered at 
Wilmington. 


[1742] 


With regard to quality of service, Wilmington in the 
proceedings before the examiner prosecuted a proposal 
for a nonstop service to Pittsburgh on three daily round 
trips as the service which it needed. The examiner re- 
jected this proposal. In our decision we agreed with the 
examiner's disposition. We found, in substance, that the 
proposed nonstop service would be poorly patronized and 
would entail a heavy expenditure of subsidy dispropor- 
tionate to the benefits of the service. Taking into account 
the multitude and variety of nonstop schedules available 
at the Philadelphia airport without significant inconven- 
ience to the Wilmington passenger traveling to Pittsburgh, 
we concluded that Wilmington's proposed nonstop service 
was not required by the public convenience and necessity. 


As an alternative to Wilmington's nonstop proposal, 
the examiner developed a service pattern under which 
Wilmington would obtain multistop single-plane service 
over segment 3 to Pittsburgh on two daily round trips. 

On brief and oral argument to the Board, Wilmington in- 
dicated acceptance of the examiner's recommendation. In 
our decision we examined the proposal from the standpoint 
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of its attractiveness to the Wilmington- Pittsburgh travel- 
er, the number of Wilmington passengers going to Pitts- 
burgh likely to use the multistop service, the subsidy 
cost, and the availability of Pittsburgh service at the Phil- 
adelphia airport. Weighing these factors, we concluded 
that, on balance, the multistop segment 3 service recom- 
mended by the examiner was not required by the public 
convenience and necessity. 


[1743] 


There remains the possibility of providing Wilmington 
with one-stop single-plane service to Pittsburgh over seg- 
ment 3 on two daily round trips. Allegheny operated two 
round trips a day between Wilmington and Pittsburgh via 
Harrisburg during the period May-August 1961, and the 
service generated a total of 1,163 on-and-off passengers. 
There is no other evidence in the record showing the esti- 
mated traffic that a two-daily round-trip one-stop service 
would produce on an annual basis or any forecast of the 
revenues, expenses, and subsidy cost of such a service. 
Wilmington submits that the service would develop at least 
five passengers a day, but the community did not develop 
any estimates of the traffic and financial results of the 
service on a yearly basis, nor did any other party or the 
examiner. In the absence of such data and without identi- 
fication of the specific schedules on which service would 
be provided, we are unable to forecast with any precision 
the subsidy cost of the service. However, as in the case 
of the examiner’s multistop proposal, it is unlikely, based 
upon the traffic response to the May-August 1961 experi- 
ment, that one-stop service limited to two daily round 
trips would be sufficiently attractive to divert a substan- 
tial body of Wilmington-Pittsburgh passengers from the 
Philadelphia airport to establish a reasonable correlation 
between the service benefits and the subsidy cost. 


As previously indicated, the ability of a community to 
board a minimum of five passengers daily does not ipso 
facto establish the conclusion that continued service to 
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the community is required by the public convenience and 
necessity. In Renewal of Trans-Texas Airways' Tempo- 
rary Intermediate Points, 2/ the first proceeding involving 
the application of 


27 30 C.A.B. 484 (1959). 
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the "use it or lose it" policy announced in the Seven States 
case, 3/ we discussed in detail our "use it or lose it" test. 
We stated that the five-a-day standard is the primary and 
major test for retention of service, but made it expressly 
clear that the ultimate issue was the public convenience 
and necessity. We said that in the case of communities 
failing to produce the bare minimum of five daily enplaned 
passengers, we would consider such factors as isolation, 
the length of time a point has been served and its progress 
in developing traffic, the quality of service offered, the 
travel needs of the community, the subsidy cost of service, 
and national defense and postal requirements, before de- 
ciding the recertification issue. We added that even where 
the five-a-day standard has been reached, recertification 
is not automatically assured, and that in particular cases 
we may Still find the service too costly and the prospects 
of further traffic growth too dim to continue the authoriza- 
tion. In subsequent cases we indicated that we adhered to 
the views set forth in the Trans-Texas case. 4/ 


We have examined the decisions of the Board referred 
to by Wilmington in its petition and find none in which the 
Board departed from the foregoing approach and relied 
exclusively upon a community's potential ability to enplane 
a minimum of five passengers daily over an extended per- 
iod as the justification for continuation of service, The 


3/ Seven States Area Investigation, 28 C.A.B. 680, at 
755 (1958). 
4/ See, for example, Renewal of Frontier Airlines, Inc., 


Temporary Intermediate Points, 30 C.A.B. 380 (1959); 
Bonanza Air Lines, Inc., Temporary Points Case, 31 C.A. 
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B. 285 (1960); Mohawk Temporary Intermediate Points 

Renewal Proceeding, 33 C.A.B. 149 (1961); West Coast 

Airlines, Inc., Renewal of Temporary Intermediate Points, 
Cc . 1961). 
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decisions cited by Wilmington in Service to Columbus, 
Nebraska, 5/ Service to Tacoma, Washington, 6/ and Pac- 
ific-Southwest Local Service Case, 7/are not applicable — 
here, since they involved initial certification of service 
rather than decertification under the "use it or lose it" 
policy. 8/ The cited decisions in Greensboro-High Point/ 
Winston-Salem Service Through a Single Airport, 9/ and 
Eastern North Carolina Area Airline Service Airport In- 
vestigation, 10/ involving so-called "single airport” is- 
sues, are also distinguishable from the situation here. In 
the Greensboro-High Point case, where the Board retained 
Greensboro-High Point and Winston-Salem as separate 
points on Piedmont's system, two factors not present here 
were important to the decision. First, consolidation of 
Piedmont's local service at a single airport to serve both 
Winston-Salem and Greensboro-High Point would have 
increased Piedmont's overall break-even need by an 
amount ranging from $120,000 to $184,000. In the case of 
Wilmington, it is not evident that Pittsburgh service can 
be provided, except at a subsidy cost disproportionate to 
the benefits. Secondly, there was no indication in the 
Greensboro-High Point case that any Winston-Salem 
passenger used Piedmont's service at Greensboro-High 
Point, or that any Greensboro-High Point passenger used 
Piedmont's service at Winston-Salem. This was a factor 
in the Board's conclusion that service 


5/ Order E-21736, January 29, 1965. 

6/ Order E-19915, August 17, 1963. 

7/ 35 C.A.B. 50 (1962). 

8/ See, in this respect, Piedmont Local-Service Area 


Investigation (Final Portion), 35 C.A.B. 586, at 591, fn. 
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24 (1962), and Renewal of Trans-Texas Airways’ Tempo- 
rary Intermediate Points, 30 C.A.B. 484, at 488 (1959). 
9/ 34 C.A.B. 227 (1961). 
10/ Order E-21051, July 10, 1964. 
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consolidation would tend to result in a deterioration of 
service to the traveling public, regardless of which air- 
port was designated. In the case of Wilmington, however, 
the evidence clearly estahlishes that the overwhelming 
bulk of its traffic moving to Pittsburgh uses the services 
at the Philadelphia airport, so that elimination of "home 
airport" service would work no significant inconvenience 
to the Pittsburgh traveler. 


In the Eastern North Carolina case, the Board was 
faced with the question of removing existing local services 
at airports adjacent to Rocky Mount, Kinston, and Golds- 
boro, to a new and untested airport facility to be con- 
structed at Toddy for service to the entire area. The 
Board rejected a proposal to require the transfer of 
service after weighing and balancing the factors normally 
considered by the Board in area airport cases, including 
the inconvenience of the Toddy airport for the great pre- 
ponderance of passengers in the area. On the other hand, 
in the case of Wilmington, there is no problem of consoli- 
dating existing service at the Philadelphia airport, since 
the record deomonstrates that all but a scant few Wilming- 
ton passengers traveling to and from Pittsburgh already 
use the facility at Philadelphia. Furthermore, the Phila- 
delphia airport is a well-tested facility in being, which the 
evidence shows is a convenient airport for service to Wil- 
mington travelers. 


Probably the most applicable of the decisions cited by 
Wilmington involving renewal of temporary points or de- 
certification in a section 401(g) investigation under the 


"use it or lose it" policy is Renewal of Allegheny Airlines, 
Inc., Temporary Intermediate Points. 11/7 The case, 
117 33 C-A.B. (1961). 
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as here, concerned Allegheny's authority to serve Wil- 
mington. The Board in that proceeding found that Alleg- 
heny realized an operating gain of more than $10,000 from 
its segment 3 service at Wilmington and that the commun- 
ity enplaned an average of about five passengers per day 
over a nine-month period on a segment 3 service pattern 
of 1 1/2 daily round trips, and renewed Wilmington on the 
segment. Wilmington's close proximity to the Philadelphia 
airport and the services available there for the traffic to 
and from Pittsburgh were not persuasive countervailing 
considerations in those circumstances. 


In the same case the Board decided against renewing 
Wilmington on Allegheny's segment 7 extending westward 
via intermediate points to Cleveland and Detroit. In reach- 
ing this decision, the Board took into consideration the 
volume and quality of Allegheny's segment 7 services, ex- 
perienced and forecast traffic results, the need for single- 
plane (including nonstop) service to Cleveland and Detroit, 
Allegheny's ability to provide such service without a heavy 
subsidy requirement, and the proximity and accessibility 
of the Philadelphia airport where trunkline carriers pro- 
vided a multiplicity of nonstop schedules. The Board's 
treatment and disposition of the Wilmington issues in the 
Renewal case is a good illustration of our approach in "use 
it or lose it” cases generally, and our treatment and deter- 
mination of the Wilmington issue in the pending case is 
fully consistent with the Renewal case. 12/ 


12/ Similarly, in Allegheny Segment 3 Renewal Pro- 
ceeding, Order E-18490, June 22, 1962, in which 
the Board deleted Trenton, N. J., the nearness of 
the Philadelphia airport was an important factor 
in the Board's decision. 
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Wilmington contends that our decision to eliminate 
Allegheny's segment 3 service at the local airport is in- 
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explicably inconsistent with the Board's decision in West 
Coast Airlines, Inc., "Use It or Lose It" Investigation 
and Route Realignment 13/ to retain service at Oakland, 
Calif., alleging that Oakland is more accessible to San 
Francisco than Wilmington to Philadelphia. In our view, 
the cases are distinguishable. Thus, the Board found in 
the West Coast case that the Oakland airport, from the 
standpoint of accessibility, is a logical facility for an 
area with a population of more than 1.5 million, and took 
into account the fact that hyphenation of Oakland with 
San Francisco would place West Coast at a competitive 
disadvantage with Pacific Airlines in serving the Bay 
Area to points north. The Board further found that the 
pattern of service which West Coast had provided at Oak- 
land during the trial period, involving a backhaul and a 
fare penalty, undoubtedly accounted in large measure for 
the poor traffic response at the Oakland airport, and 
stated that, absent a direct service, the Board was un- 
able to conclude that Oakland's traffic potential had been 
fairly tested. The Board did not indicate in any fashion 
what its determination would be with respect to retention 
of service at the Oakland airport following the experi- 
enced results of a direct service. On the other hand, 
while the population of the Wilmington area is large, it 
falls far short of attaining the dimensions of the popula- 
tion served by the Oakland facility. There are no inter- 
carrier competitive considerations warranting retention 
of service at 


13/ Order E-21162, August 7, 1964. 
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Wilmington's airport, and in the case of Wilmington, we 
have a substantial body of experience over an extended 
period obviating any need for an additional trial period 
to measure the results of service by Allegheny at the 
local airport. 
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As we see it, Wilmington's posture to Philadelphia 
more closely parallels that of Lawrence, Mass., to Bos- 
ton. In New England Regional Airport Investiga- 
tion, 14/ the Board terminated the authority of Northeast 
Airlines to serve Lawrence, and the Board's decision 
was sustained in City of Lawrence, Mass., et al. v. Civil 
Aeronautics Board. ey The Court rejected an argument 
made by Lawrence that the Board's decision, without ex- 
planation, departed from other decisions of the Board 
and was therefore arbitrary. The Court said: 

"** *_ But this case is distinguishable 
from all of these, in that Lawrence is located 
in close proximity to a large metropolitan 
airport which Lawrence travellers do use in 
preference to their own. In contrast to some 
of the cases cited, experience at Lawrence 
has shown that air service is not needed and 
not economical. * * *." 


We believe that Wilmington's segment 3 service has sin- 
ilar characteristics. 

3. Wilmington correctly points out that there is error 
in the Board's statement (mimeo. op. at page 6) that the 
two-daily round-trip service operated by Allegheny dur- 
ing May-August of 1961 was used by four O&D Pitts- 
burgh passengers per day, or only one per flight. Ac- 
tually, the service was used by 560 boarded passengers 
between Wilmington and segment 3 points to the west 
(Pittsburgh and Harrisburg); averaging about 4.6 


14/ Order E-20901, June 5, 1964. 


15/7 U.S. Court of Appeals for the First Circuit, Case 
“~~ Nos. 6360 et al., decided April 9, 1965. 
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Wilmington-west enplaned passengers per day, or 2.3 
enplanements per flight. We have taken the adjusted 
data into account and find that no alteration of our ulti- 
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mate findings and conclusions is required. The critical 
fact is that even during this experimental period when 
the service was well-promoted, the flights were used by 
few Pittsburgh passengers. 

Wilmington's argument that the Board materially un- 
derstated the volume of Pittsburgh connecting traffic has 
reference to the community's three-daily round-trip norm 
stop-service proposal. As previously noted, the exam- 
iner rejected this proposal. He based his action upon 
the substantial financial loss that the service would pro- 
duce, taking into account the loss of Philadelphia-Pitts- 
burgh nonstop traffic by Allegheny to TWA that would re- 
sult, and made no appraisal of Wilmington's traffic fore- 
cast for its nonstop proposal. While we agreed with the 
examiner's findings with respect to this proposal, we 
added that Wilmington's forecast of connecting traffic 
was unrealistic and that Allegheny's estimate was more 
reasonable, so that the loss estimated by the examiner 
would be even greater. It may be that Allegheny's esti- 
mate of the connecting traffic volume is low, but undoubt- 
edly, in our judgment, in view of the evidence of record 
showing the superiority of the Washington, D.C., and 
Philadelphia gateways for service to cities west of Pitts- 
burgh, Wilmington's forecast is much too high. Any re- 
duction in this forecast would add to the loss foreseen by 
the examiner for Wilmington's proposed nonstop service. 
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Wilmington argues that the Board's opinion materially 
understates the inconvenience of Philadelphia airport 
service for Wilmington passengers, and ignores the large 
proportion of passengers originating in the area south of 
Wilmington. According to Wilmington, the examiner 
found that Philadelphia's airport is over one hour from 
downtown Wilmington and is 2 to 2-1/2 hours distant for 
travelers from points south and west of the city, and 
pointed out "obvious deficiencies" of Pittsburgh service 
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through the Philadelphia airport. Actually, the examiner 
found that the driving time from the business center of 
Wilmington to the Philadelphia airport is 50 minutes to 

1 hour, —’ and our opinion reflects this finding. As to 
the “obvious deficiencies" of service at the Philadelphia 
airport for Wilmington travelers, the Board in its opin- 
ion took account of the evidence on the matter and reached 
a judgment conclusion contrary to the examiner's, based 
on the same facts. Wilmington has given us no valid rea- 
son to change our assessment of the relative conveniences 
and inconveniences of using the Philadelphia airport for 
service. 

As to Wilmington's contention with respect to south- 
of-Wilmington passengers, it is not to be denied that this 
area represents a sizeable source of traffic or that the 
road distance, driving time, expense, and inconvenience 
in reaching the Philadelphia airport is greater for these 
passengers than for passengers originating in and north 
of Wilmington. However, it must also be recognized that 
the farther south of Wilmington a passenger originates, 
the greater are the road distance, driving time, expense, 
and inconvenience involved in his going to the Wilming- 
ton airport. 


16/ Initial decision, at page 20. 
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Furthermore, the relative convenience or inconvenience 
in traveling to the Wilmington and Philadelphia airports 
for service to Pittsburgh must be appraised in the light 

of the comparative Pittsburgh service patterns available 
at the respective airports. In our judgment, the attrac- 
tiveness and strong gravitational pull of the multiplicity 
and variety of nonstop Pittsburgh services offered at the 
Philadelphia airport easily offset the greater inconven- 

ience to the south-of-Wilmington passenger in traveling 
to the Philadelphia airport when consideration is also 
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given to the fact that the Wilmington airport would not be 
able to offer more than two daily round trips or nonstop 
services to Pittsburgh. 

Finally, there is Wilmington's argument that the Board 
made no subsidy computation for continued service to 
Wilmington under the examiner's recommended service 
pattern and that the Board's opinion is legally deficient 
since it does not contain sufficiently precise findings 
demonstrating how the Board reached the conclusion that 
the subsidy cost would be too great. Since the general 
result was evident, the Board, as it has in many other 
similar situations, found it unnecessary to make precise 
subsidy findings on the examiner's service proposal. 
However, despite our conviction on this matter, we have, 
in view of the questions raised by Wilmington and in or- 
der to remove any doubts as to the basis of the Board's 
finding, recomputed the examiner's forecast of the fi- 
nancial results of his recommended service in order to 
give a subsidy cost figure. 

The examiner's two-daily round-trip multistop-serv- 
ice pattern would be in lieu of Wilmington's three-daily 
round-trip nonstop-service proposal 
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which he (and the Board) rejected. In determining the 
cost of his proposed service, the examiner accepted the 
Bureau's estimate for one daily round trip over segment 
3 for the year ended March 31, 1963. 17/ This involved 
a mixed Convair-440/Martin-202 operation which varied 
during the year, but generally offered a multistop serv- 
ice consisting of at least two stops. The Bureau's esti- 
mate for this operation shows a break-even need of $7,- 
019 and a total cost of $12,153 after including an allow- 
ance for return on investment and taxes. The examiner 
estimated that with a second daily round trip Wilmington- 
Pittsburgh passengers would increase from 1,132 during 
the year ended March 31, 1963, to 4,234, and that his 
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two-daily round-trip pattern would generate 5,441 pas- 
sengers and produce a break-even need of $5,880. The 
examiner did not include any amount in his estimate for 
return on investment and taxes. In its original opinion 
in this case the Board stated that in its judgment it was 
unreasonable to expect a traffic increase in the Wil- 
mington-Pittsburgh market of the magnitude suggested 
by the examiner under a two-daily round-trip multistop 
operation. The Board assumed generously, arguendo, 
that the Wilmington-Pittsburgh traffic volume would 
double, and without recomputing the subsidy cost, con- 
cluded that the ultimate subsidy cost would be far too 
great. 

We have now recomputed the examiner's forecast of 
the financial results of his service proposal, assuming, 
as we did before, that with two daily round trips the num- 
ber of Wilmington-Pittsburgh passengers would increase 
100 percent over the number generated by one daily 
Tound 


17/7 Bureau exhibit BER-21. 
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trip, and assuming also, as hereinbefore indicated, that 
Wilmington has the ability to generate five enplaned pas- 
sengers daily. }8/ This recomputation shows that the 
examiner's proposed service would produce an annual 
break-even need of $33,600 and cost $41,300 in subsidy 
after adding an allowance for return on investment and 
taxes. 

The total dollar subsidy figure under our recomputa- 
tion is not of vast proportions in itself. However, a sub- 
sidy expenditure in any given situation must be justified 
in the light of the service benefits produced. In this pro- 
ceeding, Wilmington did not claim, nor did the examiner 
find, that there was any need for service to any segment 
3 point other than Pittsburgh. For the Wilmington-Pitts- 
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burgh passengers who would use the examiner's pro- 
posed service, the average subsidy expenditure under 
our recomputation is more than $18 per passenger. 19/ In 
our judgment an expenditure of this amount is clearly ex- 
cessive and not justified by the public interest where, as 
the record here shows, Wilmington-Pittsburgh passen- 
gers almost without exception would in any event con- 
tinue to use the Pittsburgh services available at the 
Philadelphia airport. 

We have camsidered all the other arguments advanced 
by Wilmington in its petition and find that they do not re- 
quire any change in our decision. 


187 In making this recomputation, we also assumed, as 

— did the examiner, that the addition of a second daily 
round trip would double the aircraft operating ex- 
pense for one frequency shown in the Bureau's es- 
timate. We recomputed servicing expense, using 
the method followed by the Bureau in its estimate; 
forecast revenue passenger-miles, using a Wil- 
mington-Pittsburgh station distance of 256 miles 
in accordance with the Bureau's forecast; and ad- 
ded return on investment and taxes, using the tech- 
nique followed by the Bureau for its estimate of 
record. 


19/ The overall severe subsidy cost of the service 
— amounts to over $11 per passenger. 
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ACCORDINGLY, IT IS ORDERED: That the petition 
for reconsideration, rehearing and reargument filed on 
February 15, 1965, by the New Castle County Airport 
Commission, be and it hereby is denied. 

BOYD, Chairman, MINETTI and GILLILLAND, Mem- 
bers concurred in the above opinion andorder. MURPHY, 
Vice Chairman and ADAMS, Member, did not take part 
in the decision. 


HAROLD R. SANDERSON 


Secretary 
(SEAL) 
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Order No. E-22472 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics 
Board at its office in Washington, 
D. C., on the 23rd day of July, 1965 


Docket 14214 


REDESIGNATION OF 
PHILADELPHIA, PA.- 
WILMINGTON, DEL. 


On June 21, 1965 the New Castle County Airport Com- 
mission, representing Wilmington, Del., fileda document 
entitled ‘Petition for Reargument and Reconsideration of 
Order E-22253 and Motion for Consolidated Oral Argu- 
ment of Dockets 14214 and 14493." The dockets refer- 
red to are the above-entitled proceedings, and the re- 
cited Order is the decision of the Board adopted on June 
1, 1965, in Docket 14214 denying Wilmington's petition 
for reconsideration, rehearing, and reargument of Order 
E-21665, Jamary 11, 1965, which ordered the deletion of 
the point from Allegheny Airlines' segment 3. On June 
29, 1965, Allegheny filed 2 motion requesting the Board 
to strike Wilmington’s document, and on June 30, 1965, 
Eastern Air Lines filed an answer requesting the Board 
to deny Wilmington's motion for consolidated oral argu- 
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ment. On July 7, 1965, Wilmington filed an answer op- 
posing Allegheny's motion to strike. 

Upon consideration of Wilmington's document, we 
conclude that the pleading should be dismissed in part 
and denied in part. Essentially, Wilmington advances 
three arguments. One argument is that the Board in the’ 
"use it or lose it" case failed to make findings with re- 
spect 
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to the voluminous evidence presented by Wilmington. 

This is a repetitious argument which does not qualify 
for consideration by the Board under Rule 37(c) of the 
Board's Rules of Practice. 

A second contention made by Wilmington is that the 
Board's decision on reconsideration is legally invalid, 
since it does not follow the guiding principles set forth 
in the New Haven portion of the court's opinion in City 
of Lawrence, Mass., et al. v. Civil Aeronautics Board.l/ 
We have fully considered the case in question and find 
nothing therein that warrants or requires any change in 
the Board's decision. To the extent that the court opin- 
ion on which Wilmington relies may be regarded as new 
matter, the community's petition will be denied pro 
tanto. 

Wilmington further argues that the newly-constituted 
Board in its entirety should hear oral argument on its 
petition. Wilmington alleges that of the three Members 
of the Board who participated in the original decision in 
the "use it or lose it" case, 2 only two remain. The 
community points out that the Vice Chairman, who was 
a Member at that time, did not hear oral argument or 
participate in the decision; that Member Adams, whowas 
a Member at the time of the decision on reconsideration 
and did not take part therein, was not a Member when 
the original decision was issued and did not hear oral 
argument; and that the present Chairman was not a Mem- 
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ber at the time of either decision and also did not hear 
the oral argument. 

The Board has uniformly refused to consider changes 
in Board membership as a sound ground for granting re- 
consideration of a decision of the Board adopted prior 
to the change in membership, 3/ and we see no justifica- 
tion for departing from that policy here. Nor do we find 
any persuasive reason for granting Wilmington's request 
for oral argument on its petition contemporaneously with 
the oral argument which will be held in the Eastern Air 
Lines case in Docket 14493. This is essentially a plea 
for contemporaneous consideration and decision which 
the community could have urged upon the Board at a 
much earlier stage, inasmuch as, for a considerable pe- 
riod of time, the cases were being processed concur- 
rently. However, Wilmington did not seek this opportu- 
nity, and in our judgment it would not be in the public in- 
terest to entertain the community's belated request now. 

In any event, we do not find that there are sufficient 
common or interrelated questions in the two cases to 
cause us, as 2 matter of sound discretion, to hear con- 
solidated oral argument, or to defer final 


1 ES Court of Appeals for the First Circuit, Case No. 


27 Former Chairman Boyd and Members Minetti and 
Gillilland 


37 a large irreguat Air Carrier Investigation, 28 
ss B. » at > 
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action on Wilmington's petition herein. The mere fact 
that both cases involve the Wilmington and Philadelphia 
airports does not mean that the basic issues in the caseé 
are substantially the same. Whereas the "use it or lose 
it" case involves east-west service on a local service 
carrier route, the Eastern Air Lines case involves a 
north-south service on a trunkline carrier route. The 
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factual records in the cases are different, and embrace 
different routes, services, traffic data, cost considera- 
tions, communities of interest, and policy matters. 
While in both cases Wilmington faces the circumstance 
of the competing services available at the Philadelphia 
airport, that common circumstance is not enough to war 
rant or require contemporaneous consideration and de- 
cision on the two cases. And we find that the delay in 
decision inherent in Wilmington's new request would un- 
duly derogate from the obligation of the Board to con- 
duct its business with proper dispatch. We will there- 
fore deny Wilmington's request for consolidated oral 
argument before the reconstituted Board. 

One additional matter warrants comment. Wilming- 
ton alleges that "There is a serious question as to the 
legality of this Order [E-22253] since former Chairman 
Boyd was not a member of the Civil Aeronautics Board 
on June 1, 1965,"" the date of adoption of the decision. 
This assertion is made for the first time in Wilmington's 
answer to Allegheny's motion to strike Wilmington's pe- 
tition. Wilmington, however, fails to state any basis for 
its contention. Nevertheless, to remove any question in 
this respect, we have considered the facts and they es- 
tablish that there is no merit in Wilmington's claim. 

Member Minetti signed Order E-22253, supra,on May 
19, 1965, and the Vice Chairman signed as not participat- 
ing, on the same day. Member Gillilland signed the opir 
ion on May 20, and former Chairman Boyd signed on 
May 24. Member Adams signed as not participating, 
during the morning of June 1. 

There was an official Board meeting at 10:00 a.m., on 
June 1, 1965. Mr. Boyd presided as Chairman through- 
out the meeting, and official Board business was trans- 
acted. The meeting in the morning ended at 11:45 a.m. 
At its conclusion Chairman Boyd went to the White House 
for the official swearing-in ceremony at which he andthe ~ 
present Chairman received their new commissions. 
Messrs. Boyd and Murphy took their oaths of office as 
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Under Secretary of Commerce and as a Member of the 
Board, respectively, at approximately 12:45 p.m., on 
June 1, 1965. 4/ 


4/ The personnel records of the Board and the Depart- 

~ ment of Agriculture (of which Mr. Murphy had been 
Under Secretary prior to becoming a Board Member) 
show that Messrs. Boyd and Murphy were dropped 
from their respective payrolls as of the end of the 
day on May 31, 1965. The Board's records and those 
of the Department of Commerce also show Messrs. 
Murphy and Boyd as being carried on the respective 
payrolls of these agencies as of the start of the day 
on June 1. However, all of these records specifically 
recite that they are for payroll purposes only. 
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Based upon the foregoing, we find that former Chair- 
man Boyd was in fact and law a Member of the Board at 
the time of adoption of Order E-22253, the Board's de- 
cision on reconsideration. 

ACCORDINGLY, IT IS ORDERED: That the "Petition 
for Reargument and Reconsideration of Order E-22253 
and Motion for Consolidated Oral Argument of Dockets 
14214 and 14493,” filed on June 21, 1965, by the New 
Castle County Airport Commission be and it hereby is 
dismissed, in part, and denied in part. 

By the Civil Aeronautics Board: 

HAROLD R. SANDERSON 
Secretary 
(SEAL) 
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Les Order No. E-22821 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics 
Board at its office in Washington, 
D. C., on the 29th day of October, 


SALISBURY-WILMINGTON- : 
"USE IT OR LOSE IT" CASE : Docket 14214 


On September 14, 1965, the New Castle County Air- 
port Commission filed a motion for leave to file a peti- 
tion for reconsideration of Order E-22472, July 23, 1965. 
A copy of the petition is attached to the motion. On Sep- 
tember 24, 1965, the Bureau of Economic Regulation 
filed a contingent answer to the petition for reconsidera- 
tion in the event the Board should grant the motion. 

Upon consideration of the matters presented, the 
Board finds that grant of the relief requested is not war- 
ranted or required and will deny the motion. The mere 
fact of change in Board membership is no reason to en- 
tertain a third petition for reconsideration. In the pres- 
ent proceeding, the same Board that reached its original 
decision, considered and denied a petition for reconsid- 
eration. Thereafter, a second petition for reconsidera- 
tion was denied by the Board. There is nothing new or 
unusual presented in Wilmington's present motion to 
warrant its request for leave to file a third petition. 

ACCORDINGLY, IT IS ORDERED: That the motion 
filed on September 14, 1965, by the New Castle County 
Airport Commission be and it hereby is denied. 

By the Civil Aeronautics Board: 


(SEAL) HAROLD R. SANDERSON 
Secretary 
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[Rec'd Nov. 15, 1965] 
BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGT ON, D.C. 


SALISBURY-WILMINGTON 
"USE IT OR LOSE IT" CASE ° Docket 14214 


MOTION TO VACATE ORDERS E-21665, 
E-22253 AND E-22472 


Communications with respect 
to this Motion should be ad- 
dressed to: 


Robert M. Beckman 
Haffer & Beckman 
703 Ring Building 
Washington, D. C. 
Attorney for the New Castle 
County Airport Commission 


November 15, 1965 
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MOTION TO VACATE ORDERS 
E-21665, E-22253 AND E-22472 


The New Castle County Airport Commission ("Wil- 
mington”) moves that the Board vacate its final orders 
in the above-captioned proceeding and make appropriate 
application to the Court of Appeals for the District of 
Columbia Circuit for remand of this proceeding to the 
Board for further consideration. This procedure was 
adopted by the Board in the Service to Terre Haute, In- 
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diana Case, Docket 13256, et al. The same reasons for 
the Board's action in the Terre Haute case apply to Wil- 
mington, indeed more so. 


I, BACKGROUND 


By the participation and vote of only three members 
of the Board, the Board terminated the last east-west 
air service to the entire State of Delaware. Order E- 
21665, January 11, 1965. (Former-Chairman Boyd, 
Member Minetti, and Member Gillilland). Delaware, 
which had been certificated for east-west air service by 
two trunklines and a local service carrier, (American, 
TWA, and Allegheny), lost its last remaining east-west 
service authorization, Allegheny's service on segment 3 
of its route 97, despite the recognition by all partiesthat 
there are several hundred air travelers a day between 
Wilmington and Pittsburgh and points west thereof, and 
that the Philadelphia Airport is one to four hours away 
from Delaware air travelers. 

This was a "use it or lose it" case. The Board's ser 
ior and respected Examiner, Mr. Merritt Ruhlen, had 
applied the criteria applied in every other of the Board's 
many "use it or lose it" cases and concluded that the 
service could not be terminated, as the Board itself, the 
Board's Chief Examiner, and the Bureau of Economic 
Regulation had concluded but three years earlier when 
the same issue was heard and decided in Renewal of Al- 


legheny Airlines, 
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Temporary Intermediate Points, 33 CAB 117 (1961). 


Examiner Ruhlen found: 


"Allegheny has refused to afford Wilmington 
an opportunity to demonstrate its traffic 
generating ability. It inaugurated a two- 
round-trip per day experiment but at the 
end of four months when traffic had tripled, 
it withdrew the service." I.D., p. 27. 
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By the end of the too-short four month period of two 
round-trip service, adverted to in the above-quotation, 
Allegheny enplaned more than five passengers a day at 
Wilmington on its Segment 3 services. The Examiner 
found the conclusion "inescapable" that "Wilmington 
would enplane more than five passengers to the West 
daily if it were provided two round trips at convenient 
hours for a reasonable period of time." (I.D., p. 25) 

These criteria have been applied, as the Examiner 
applied them, to continue service authorizations at in- 
numerable cities smaller and less needful of air serv- 
ice than Wilmington, Delaware, which is the Chemical 
capital of the country and one of the wealthiest and most 
productive points in the nation. Frontier-North Central 
Route Transfer "Use it or Lose it" Investigation, Order 
E-22290, June 10, 1965; Mohawk Airlines, "Use it or 
Lose it" Investigation, Order E-21442, October 26, 1964; 
West Coast "Use it or Lose it” Investigation, Order E- 
21182, August 7, 1964; Southern Airways "Use it or Lose 
it Investigation, Order E-20753, April 28, 1964; Frontier 
Airlines "Use it or Lose it" Investigation, OrderE- 
19931, February 28, 1963; Intermediate Points on Ozark, 
34 CAB 550 (1961); Lake Central Airlines, Renewal of In- 
termediate Points, 33 CAB 117 (1961); Allegheny Air- 
lines, Renewal of Intermediate Points, 33 CAB 117 (1961} 
West Coast Airlines, Intermediate Points Renewal, 33 
CAB 237 (1961); Ozark Intermediate Points Renewal, 33 
CAB 529 (1961); Mohawk Intermediate Points Renewal, 
32 CAB 489 (1960); 33 CAB 149 (1961); North Central 
Airlines. Renewal of Intermediate Points, 32 CAB 1205 
(1961); Bonanza Air Lines, Temporary Points Case, 31 
CAB 285 (1960); Southern Airways, Intermediate Points 
Renewal, 30 CAB 924 (1960); Frontier Airlines, Renewal 
of Intermediate of Intermediate Points, 30 CAB 380 (1959); Trans-Texas 


Airways, Intermediate Intermediate Points Renewal, 30 CAB 484 
(1959). 
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Wilmington filed a petition for reconsideration of the 
Board's unprecedented reversal of Examiner Ruhlen's 
decision. By the vote of the same three members, 
adopted on June 1, 1965, the Board reiterated its prior 
conclusion, although recogni zing that its decision was a 
departure from the fyiteria applied in every other "use 
it or lose it" case.— Order E-22253, June 1, 1965. 
The Board's decision, was based, inter alia, on the hith- 
erto unmentioned and unsupported finding of fact 

“that the Wilmington airport would not be 
able to offer more than two daily round 


trips or nonstop services to Pittsburgh." 
Order E-22253, p. 15 


Wilmington petitioned for reconsideration and reargu- 
ment of this order pointing out, inter alia, that the Board 
had not considered the legal principles laid down in the 
similar case of New Haven v. CAB, C.A.1, April 9, 1965, 
reported sub nom. Lawrence V. CAB, 343 F.2d, 583, and 
that former Chairman Boyd was not a member of the 
Board at the time the Board adopted Order E-22253. 

By Order E-22472, July 23, 1965, the Board stated 
that it reviewed the New Haven case and found “nothing 
therein that warrants or requires any change in the 
Board's decision". (p. 2) The other points raised in the 
petition for reconsideration were not considered on their 
merits but were dismissed as repetitious under Rule 37 
(c), except for Wilmington's claim that former Chair- 
man Boyd, who had left the Board's payroll on May 31, 
1965, could not legally participate on June 1, 1965 to 
adopt Order E-22253. As to this point, the Board found 
‘that former Chairman Boyd was in fact and law a Mem- 
ber of the Board at the time of adoption of Order E- 
22253." 2 


1/ The Board assumed that "Allegheny can order its 
— schedules to provide Wilmington with a suitable pat- 
tern of two daily round trips over segment 3 and that 
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with such 2 service pattern Wilmington can enplane 
at least five passengers a day consistently”, but 
nevertheless found that the service authorization 
should be terminated. Order E-22253, p. 4. 

2/ As pointed out in Part III, infra, this order was not 
acted on by the Board on June 1, 1965. The Board 
acted on June 8, 1965, long after former Chairman 
Boyd had departed his duties as a member of the 
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Order E-22472 denied Wilmington’s request for re- 
argument to the newly-constituted Board of the preced- 
ent-shattering elimination of its east-west air service, 
rendered on the vote of only three members, one of 
whom had already left the Board's payroll. The reason 
given by the Board for refusing to hear reargument was 
that 

"The Board has uniformly refused to con- 
sider changes in Board membership as a 
sound ground for granting reconsideration 
of a decision of the Board adopted prior 
to the change in membership.” Order 
E-22472, p. 2. 

Three weeks after denying reargument to Wilmington 
on the ground of a "uniform policy" that changes in 
Board membership do not justify reargument, the Board 
set the Reopened Southern Transcontinental Service Case 
for reargument at the instance of Braniff Airlines, the 
disappointed applicant for the route. Order E-22549, 
August 16, 1959. This case, like Wilmington's case, had 
been decided by a bare quorum of three Board members. 
In this case, like Wilmington’s case, one of the three 
members had left the Board. This case, unlike Wil- 
mington's case, did not involve a precedent-shattering 
application of the "use it or lose it" policy to deprive an 
entire state of east-west air service. It involved only 
the balancing between two excellent trunklines as to 
which could best service the trans-gulf Miami-Dallas/ 
Ft. Worth route. 
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In the Reopened Southern Transcontinental Case, the 
Board decided to hear reargument on the Sole stated 
basis that "only two of the three Board members who 
participated in the original decision are still Members 
of the Board.” Order E-22549. 

Learning that the "uniform policy” was no longer "uni- 
form", Wilmington filed a motion for leave to petitionfor 
the same relief accorded Braniff, on the same grounds. 
Wilmington also filed a petition for review in the Court 
of Appeals for the District of Columbia, New Castle 
County Airport Commission v. Civil Aeronautics Board, 
No. 19603, to protect its right to judicial review. 

By Order E-22821, O¢tober 29, 1965, the Board re- 
fused even to consider Wilmington's petition. The Board 
denied Wilmington leave to even file a request for equal 
treatment with Braniff. — 
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On the same day that it denied Wilmington permission 
to seek reargument, the Board issued Order E-22820. In 
Service to Terre Haute Indiana, Docket 13256 et al. In 
this case the Board by a 3-2 vote had terminated TWA's 
authority to serve Terre Haute and refused to certificate 
Ozark or Lake Central as a replacement. Order E-220- 
29, April 19, 1965. By a 2-2 vote, one member of the 
majority having left the Board, the Board denied Terre 
Haute's petition for reconsideration. Order E-22226, 
May 27, 1965. Terre Haute filed a petition for review in 
the Court of Appeals for the Seventh Circuit. On Sep- 
tember 17, 1965, Terre Haute addressed a letter to the 
Board's General Counsel requesting a meeting to discuss 
the filing of a joint motion to have the case remanded to 
the Board for further consideration, citing the effect of 
the Lawrence v. CAB decision, (relied on by Wilmington} 
the Board's rehearing of the Reopened Southern Trans- 
continental Case, (relied on by Wilmington), and the ac- 
quisition or planned acquisition by two of the parties of 
Nord 262 and DC-9 aircraft. 
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The Board, on its own motion, vacated the orders in 
the Terre Haute case. Order E-22820, October 29, 1965. 
To our knowledge, the Board has never taken such ac- 
tion before. The reasons for vacating its orders were 
two: the change in Board membership and 

"The carriers’ acquisition of, and plans to 
acquire, new types of equipment have 
obvious bearing on the issues and, in our 
judgment, these are matters which should 
be further explored.” 

In issuing Wilmington’s order the same day, the Board 
made no mention of Allegheny's recent acquisition of a 
new turbine-powered fleet of CV-580 and F-27 aircraft, 
and its announced orders for fan-jet DC-9 aircraft. Ac- 
cordingly, Wilmington files this motion to vacate the 
Board's orders in its case onthe same grounds on which 
the Board acted in Terre Haute's case. 
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0. ALLEGHENY'S EQUIPMENT ACQUISI- 
TION PROGRAMIS A DRAMATIC NEW 
CIRCU MSTANCE 


In the Terre Haute case, Terre Haute pointed to plans 
of two of the parties to acquire Nord 262 and DC-9 air- 
craft, which Terre Haute believed "injects economic fac- 
tors, not heretofore considered by the Board, which re- 
quire economic valuation in relation to flight operations 
for the airlines concerned.” Letter of Terre Haute's at- 
torney to John H. Wanner, September 17, 1965. 

The Board found that this circumstance required va- 
cation of its orders and “further consideration to all as- 
pects of this case": 

"The carriers’ acquisition of, and plans to 
acquire, new types of equipment have ob- 
vious bearing on the issues and, in our 
judgment, these are matters which should 
be further explored." Order E-22820, p. 
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These same considerations apply to Wilmington. 
After the Board's order on reconsideration in the Wil- 
mington case, Order E-22253, June 1, 1965, Allegheny 
acquired jet-prop Convair 580's. It has three. See Ap- 
pendix A hereto. 

In addition, Allegheny has ordered ten F-27J turbo- 
prop aircraft to replace its Martin 404's. The first F- 
27J was delivered but a short time ago. 

Finally, Allegheny has ordered four DC-9-30 fan jets 
and has options on four more. Delivery will begin in the 
spring of 1967. See Appendix A hereto. 

Allegheny heralded its CV-580 jet-props with the ex- 
pectation of "an enthusiastic reception from air travel- 
ers." Statement of Allegheny'’s Vice President Nelson 
B. Fry, Appendix B hereto. Mr. Fry stated with regard 
to the CV-580, 

'. . . flying time will be comparable to pure 
jets between many points and that the jet- 
prop Convair climbs at three times the 
rate of comparable piston engine airplanes." 
Appendix B hereto. 
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Allegheny's expectations have been realized. Alle- 
gheny announced in July 1965, 
"Passenger enthusiasm for the Convair 
580 has been overwhelming, according to 
Nelson B. Fry, Allegheny's executive vice 
president.'' See Appendix C hereto. 


Allegheny announced that the CV-580, in June 1965, 
its first month of operation, compiled a load factor of 
58 percent, compared to a 46 percent load factor for Al- 
legheny's system in that month. Allegheny found that its 
8:00 a.m. departure from Pittsburgh to Philadelphia 
jumped to a 35 passenger-per flight average in June 
1965, compared to 26 passengers per departure in the 
prior month of May with piston engine equipment. It an- 
nounced that response to the CV-580's in the other mar- 
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kets they serve has been "equally dramatic.” Moreover, 
performance has been "almost perfect." There was only 
one flight delay directly related to engine or propeller 
performance. See Appendix C hereto. 

The dramatic traffic andrevenue changes wrought by 
introduction of the CV-580 have been matched by equally 
dramatic reductions in Allegheny’s costs, and increased 
utilization. On an available ton-mile basis, the CV-580 
in its first two months of operation has produced direct 
operating costs at less than half Allegheny's Martin 202 
and Convair 440. (Allegheny Form 41 reports): 

Flying Oper., Dir. Maint. and 
Depreciation per available 
ton-mile 
July 1965 August 1965 
22.79¢ 22.71¢ 


20.43¢ 21.37¢ 
10.82¢ 10.74¢ 


The CV 580 has shown direct costs at 47% of the Mar- 
tin 202 and 50% af the CV 440. Utilization has gone up 
as dramatically as costs have come down (Allegheny 
Form 41, August 1965): 


M 202 CV 440 CV 580 


Scheduled block hour 
utilization 6:26 . 657 9:30 


Total Revenue Miles 
per hour 179 183 269 


[1805] 


These achievements with turboprop equipment are but 
the precursers of the revenue/cost revolution to be ex- 
pected from the DC-9 fan jets. Truly, the entire air 
transportation setting has changed so drastically that the 
factual record in this case, based on Martin 202 equip- 
ment and data from the year 1962 is of virtually no rela- 
tion to the present, and none whatsoever to the future, 
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since Allegheny intends to dispose entirely of its M-202 
equipment. 

These changes in the critical facts are even more sig- 
nificant than a change in the law which the Supreme 
Court, in Burlington Truck Lines v. U-S., 371 U.S. 156 
(1962), held required vacation of the agency order and 
remand to the Commission "for further consideration in 
the light of the changed conditions." 371 U.S, at 172. 

The Board's action in the Terre Haute case is con- 
sistent with the Supreme Court's statement of the law, 
and is consonant with the Board's responsibilities as 
administrators of a changing air transportation system. 
The dramatic changes resulting from Allegheny's equip- 
ment acquisitions require reexamination of Wilmington's 
east-west air service for the same reasons underlying 
the Board's decision to vacate its Terre Haute orders. 


Il. CHANGES IN BOARD MEMBERSHIP 


The departure from the Board of one of the three par- 
ticipating members in the Reopened Southern Trans- 
continental Service Case, Docket 7984, et al., was the 
reason assigned for hearing reargument of that case. 
Order E-22549. August 16, 1965. As made clear in the 
Terre Haute Order E-22820, October 29, 1965: 

"3/ In Southern Transcontinental the orig- 
inal decision, although unanimous, had been 
decided by a bare quorum (three Board 
inambers) and by the time petitions for re- 
consideration had been filed, one of these 
three had left the Board." (p. 2) 


The same situation, precisely, applies to Wilmington. 
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The fact that the original Wilmington Order E-21665, 
January 11, 1965, was reaffirmed by the same three 
members by Order E-22253, June 1, 1965, is no ground 
for distinction for the following reasons: 
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(1) The order on reconsideration was itself legally 
defective and contained new findings of critical facts, un- 
supported by the record, e.g. the finding that 

"The Wilmington Airport would not be able 
to offer more than two daily round trips 
or nonstop services to Pittsburgh."" Order 
E-22253, p. 15. 


Moreover, the order on reconsideration admittedly 
did not consider the legal principles of the New Haven 
Case, as the Board conceded in its Order E-22472, July 
* 23, 1965, p. 2. 

(2) The order on reconsideration was not legally 
acted on by the Board until June 8, 1965, long after the 
departure of Chairman Boyd. The Minutes of the Boards 
meeting held June 8, 1965, show that Order E-22253 was 
ratified at that meeting; but only Members Minetti and 
Gillilland were qualified to act as to this Order. 3, 

The recitation in Order E-22472, July 23, 1965, that 
former Chairman Boyd participated in a Board meeting 
held at 10:00 a.m., on June 1, 1965, after leaving the 
Board's payroll on May 31, 1965, is not even relevant 
because the Board's minutes reflect that the Order E- 
22253 was not considered at this meeting. (Nor does 
Order E-22472 claim that Order E-22253 was considered 
at the meeting of June 1, 1965) The Board's minutes 
make clear that the order was not acted on by the Board 
until June 8, 1965, long after former Chairman Boyd had 
assumed his duties on June 1, 1965 as Under Secretary 
of Commerce. 

(3) The Board's order in the Terre Haute case was 
also affirmed on reconsideration. Change in Board 
membership was a reason for vacating the orders in 
that case. 


37 As the Supreme Court pointed out in Morgan v. 
~ United States, 298 U.S. 468 (1936): 


"If the one who determines the facts which underlie 
the order has not considered evidence or argu- 
ment, it is manifest that the hearing has not been 
given." 
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The significance of this case, with its unique declara- 
tion that a major city of vast industrial and commercial 
development, shall lose its last east-west air service, 
after having been certificated for such service by two 
trunklines and a local service carrier, surely requires 
the attention of the newly-constituted Board and reex- 
amination in light of the dramatic new developments in 
Allegheny's equipment not hitherto considered. 

WHEREFORE, Wilmington respectfully moves that 
the Board vacate its Orders E-21665, E-22253 and E- 
22472, and apply tothe Court of Appeals for the District 
of Columbia Circuit in New Castle County Airport Com- 
mission v. Civil Aeronautics Board, No. 19693, for re- 
mand of this proceeding for further consideration, or for 
such other, further and different relief as may be re- 
quired in the circumstances. 


Respectfully submitted, 


/s/ Robert M. Beckman 
Robert M. Beckman 
Haffer & Beckman 
703 Ring Building 
Washington, D. C. 

Attorney for the New Castle 

County Airport Commission 


[Certificate of Service, Nov. 15, 1965] 


November 15, 1965 
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CAB Docket 14214 
Appendix A 


461-8-(21)-65-AL 


JA 606 


CONTACT: George J. King 
Director of Public 
Relations 
Phone: 412 264- 
8900 


NEWS 
FROM 
ALLEGHENY AIRLINES 
Washington National Airport 
Washington 1, D.C. 
FOR IMMEDIATE RELEASE 


ALLEGHENY AIRLINES’ DIRECTORS 
TOUR DOUGLAS AIRCRAFT PLANT 


LONG BEACH, CALIF. -- Allegheny Airlines’ direc- 
tors will visit the Douglas Aircraft Company following 
their bi-monthly meeting here on Wednesday, August 25, 
Chairman of the Board Henry A. Satterwhite announced 
today. 

The airline has ordered four DC-9-30 fan jets andhas 
options on four ***. Delivery will begin next Spring. 

The directors will review the airline's progress to 
date, which through July was the best seven month pe- 
riod in the company’s history. 

Allegheny reported last week that it expects record 
1965 earnings of $1,800,000, or 80¢ per share on the 
1,599,304 shares now outstanding. 

Also on the agenda will be the airline's equipment 
program. Plans call for additional Convair 580 jet- 
props, F-27J jet-props and Douglas DC-9-30 fan-jets. 

During their visit with Douglas, the directors will re- 
ceive a briefing and tour the plant to view the DC-9 air- 
craft in production. 
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CAB Docket 14214 
Appendix B 


367-5-(28)-65-AL 


CONTACT: George J. King 
Director of Public 
Relations 
Phone: 202-347- 
9660 


NEWS 
FROM 
ALLEGHENY AIRLINES 
Washington National Airport 
Washington 1, D. C. 


FOR RELEASE A.M. TUESDAY, JUNE 1 
ALLEGHENY JET-PROP CONVAIR MAKES 


EASTERN U.S. DEBUT TODAY 


PITTSBURGH, PA. -- Allegheny Airlines’ Convair 
580 jet-prop today made its eastern U.S. debut at five 
airports in Pennsylvania, Connecticut, Rhode Island, and 
the District af Columbia. 

The new 350 m.p.h. jet-props, powered by General 
Motors' turbine engines, began service this morning 
with six flights daily over a route linking Pittsburgh, 
Philadelphia, Hartford/Springfield, Providence and 
Washington. 

The airline's executive vice president Nelson B. Fry 
said the company "expects an enthusiastic reception 
from air travelers" to the Convair 580. He noted that 
flying time will be comparable to pure jets between many 
points and that the jet-prop Convair climbs at three 
times the rate of comparable piston engine airplanes. 

Allegheny recently announced that it has also ordered 
Douglas DC-9-30 Fan Jets for service in mid-1966, and 
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will introduce a fleet of prop-jet F-27J's at many inter- 
mediate airports sometime this fall. 
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CAB Docket 14214 
Appendix C 


421-7-(12)-65-AL 


CONTACT: George J. King 
Director of Public 
Relations 
Phone: 202 347- 
9660 


NEWS 
FROM 
ALLEGHENY AIRLINES 
Washington National Airport 
Washington 1, D. C. 
FOR IMMEDIATE RELEASE 
ALLEGHENY 580 JET-PROPS 
ARE WELL RECEIVED BY PASSENGERS 


Allegheny Airline’s jet-prop Convair 580 aircraft 
have increased passenger boardings by 42 percent on 
flights between Pittsburgh and Philadelphia during their 
first month of operation. 

Passenger enthusiasm for the Convair 580 has been 
overwhelming, according to Nelson B. Fry, Allegheny's 
executive vice president. 

Last month the new aircraft compiled a load factor 
(percent of seats sold) of 58 percent, compared with a 
46 percent load factor for the entire system. 

Fry cited a 35 passenger-per-flight average last 
month on the 8 a.m. departure from Pittsburgh to Phila- 
delphia as an example of the 580's traffic generating 
ability. 
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Operating at the same hour during May but with pis- 
ton engine equipment, Fry pointed out, the same flight 
averaged 26 passengers per departure. 

Response to the 580's has been "equally dramatic" 
in other markets served by the six daily flights linking 
Pittsburgh-Philadelphia-Hartford/Springfield-Provid- 
ence-Washington, Fry added. 

Performance of the 580's turbine engines, built by the 
Allison Division of General Motors, was "almost perfect 
last month," Fry said. Only one flight delay was directly 
related to engine or propeller performance. 

The next 580 will be added to the Allegheny fleet on 
August 1. 
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Order No. E-23098 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C., on 
the 7th day of January, 1966 


SALISBURY -WILMINGTON 


"USE IT OR LOSE IT" CASE : ans 


On November 15, 1965, the New Castle County Air- 
port Commission representing Wilmington, Delaware, 
filed a motion requesting the Board to vacate Orders E- 
21665, E-22253, and E-22472 in the above-entitled case 
and to make appropriate application to the Court of Ap- 
peals for the District of Columbia for remand of this 
proceeding to the Board for further consideration. V/ 
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Qn December 6, 1965, Allegheny Airlines, Inc., filed an 
answer in opposition to the motion. 

Upon consideration of the matters presented, the 
Board finds that grant of the relief requested is not war- 
ranted or required and will deny the motion. There is 
no equivalence between the circumstances underlying the 
Board's order in Service to Terre Haute, Indiana 2/ to 
vacate its decision in that case and to seek a court re- 
mand and the circumstances alleged in Wilmington's 
motion as justifying equal treatment. 

ACCORDINGLY, IT IS ORDERED: That the motion 
filed on November 15, 1965, by the New Castle County 
Airport Commission be and it hereby is denied. 

By the Civil Aeronautics Board: 


HAROLD R. SANDERSON 
Secretary 
(SEAL) 


1/7 Wilmington's petition for judicial review is pending 


~ in New Castle County id eas Commission v. Civil 
s Oo. i ae warae 


2/ Order E-22820, October 29, 1965 


IN THE 


United States Court of Appeals 


For rae Disraror or Covumaia Crecurr 


No. 19,693 


New Castiz County Amport Coxnussion, Petitioner 
v. 


Civm Azzonavtics Boarp, Respondent 


On Petition for Judicial Review of Orders of the 
Civil Aeronautics Board 


united States Court of Appeals — 


mee saa 


FRED MAY 1 1 1966 Roserr M. Beckmax 
Haffer & Beckman 


703 Ring Building 
Not Fam Offa Washington, D. C. 20036 
CLERK Attorney for Petitioner 
March 31, 1966 


Putas or Braow S. Apans, Wasumarox, D.C. 
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QUESTIONS PRESENTED 


1. Whether, in a “‘use it or lose it’? proceeding initiated 
by the Civil Aeronautics Board on its own motion to inves- 
tigate the deletion of Wilmington, Del., from Allegheny 
Airlines’ certificate of public convenience and necessity, the 
Board erred in deciding the case in terms of whether the 
service was required in the first instance, instead of whether 
the public convenience and necessity require its elimination, 
as provided in section 401(g) of the Federal Aviation Act 
of 1958, as amended? 


2. Whether the Board adequately met its burdens of 
proof and convincing findings when it eliminated Wilming- 
ton’s historic east-west air service which the Board had 
found required by the public convenience and necessity in 
four prior cases, renewed permanently but four years ear- 
lier, and found required by the Examiner in this case, with- 
out reference to any substantial change in circumstances? 


3. Whether the Board may legally act without the par- 
ticipation of three qualified members in a formal Board 
meeting, as provided by section 201 of the Federal Aviation 
Act? 


4. Whether the Board abused its discretion and acted 
arbitrarily and capriciously in refusing to grant rehearing 
in this case after one of the three Members of the Board 
participating in this case had left the Board prior to final 
action of the Board, and when the Board granted rehearing 
in two other contemporaneous cases under similar circum- 
stances? 


5, Whether the Board erred in refusing, without expla- 
nation, to reconsider its decision in light of the acquisition 
by Allegheny of a new fleet of jet and jet-prop aircraft 
which dramatically altered the traffic and cost predicates of 
the Board’s decision, especially in light of its vacation of a 


similar contemporaneous order eliminating service at Terre 
Haute, Ind., on the basis of new aircraft acquisition and 
change in Board membership? 


6. Whether the Board erred in refusing to consider any 
evidence of Allegheny’s financial losses (supported by fed- 
eral subsidy) in competing with TWA between Philadel- 
phia and Pittsburgh in evaluating whether it was more in 
the public interest that Delaware travelers to and from 
Pittsburgh be served through the convenient Greater Wil- 
mington Airport rather than being forced to go to the 
Philadelphia Airport for service? 

7. Whether the Board’s finding that virtually no east- 
west Delaware air travelers would use the Greater Wil- 
mington Airport is supported by substantial evidence and 
adequately explained when more than 100 passengers a day 
used the airport for north-south service, all of the witnesses 
unanimously testified that substantial use would be made 
of a reasonable pattern of service at the Greater Wilming- 
ton Airport, and the Examiner found the conclusion ‘‘in- 


eseapable’’ that adequate use would be made of improved 
service because of the tripling of traffic in but the fourth 
month of improved service in 1961? 


8. Whether the Board erred in finding that use of the 
Philadelphia Airport 1 to 214 hours distant at a cost of $3 
to $11 each way, by over a hundred daily Delaware air trav- 
elers to and from the west, was not significant inconven- 
lence since this finding was unexplained and contrary to all 
the evidence of record, as well as contrary to the Board’s 
own criteria in numerous similar cases? 


9. Whether the Board’s finding that Allegheny was un- 
able to provide a suitable pattern of east-west service at 
the Greater Wilmington Airport is supported by substan- 
tial evidence and adequately explained when Allegheny 
operated 30 daily flights to and from Pittsburgh and has 
been able to schedule nonstop flights from Wilmington to 
Washington and New York? 


10. Whether the Board erred in basing its decision on the 
traffic generated by one daily round-trip to Pittsburgh, 
which had two or more stops enroute, was poorly-timed, 
often late, and rarely advertised, and whether its decision 
to rely on such traffic was adequately explained especially 
in light of its contemporaneous decision that one daily 
north-south round trip, poorly-timed and rarely advertised 
was not a proper basis for decision of Wilmington’s need 
for north-south service? 


11. Whether the Board erred in expressly rejecting the 
Examiner’s approach of applying the Board’s established, 
well-defined criteria in ‘‘use it or lose it’? cases of ability 
to enplane five daily passengers at reasonable subsidy cost, 
and erred in holding that the case can and must be decided 
by application of ‘‘public convenience and necessity,’’ with- 
out further crystallization of definite decisional criteria? 


12. Whether the Board erred in applying, without expla- 
nation and without prior notice, different criteria to this 


case than applied in every other “‘use it or lose it’’ case? 
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IN THE 


United States Court of Appeals 


For tae Disraicr or CovumsBia Cracuir 


No. 19,693 


New Caste Country Armport CostMIssion, Petitioner 


v. 
Crm Arzonautics Boarp, Respondent 


On Petition for Judicial Review of Orders of the 
Civil Aeronautics Board 


BRIEF FOR PETITIONER 
NEW CASTLE COUNTY AIRPORT COMMISSION 


JURISDICTIONAL STATEMENT 


Petitioner, The New Castle County Airport Commission 
(herein referred to as ‘¢Wilmington’’) seeks review of or- 
ders of the Civil Aeronautics Board (*‘Board’’) entered in 
Docket No. 14214 which amended the certificate of Alle- 
gheny Airlines, Inc. (‘‘Allegheny”’) for Segment 3 of its 
Route 97 so as to delete Wilmington, Delaware therefrom, 
thereby eliminating all east-west air service to the State of 
Delaware. The jurisdiction of this Honorable Court is in- 
voked under Section 1006(a) of the Federal Aviation Act 
of August 23, 1958, as amended, 72 Stat. 95, 49 U.S.C. 
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$ 1486(a), and Section 10 of the Administrative Procedure 
Act of June 11, 1946, 60 Stat. 243, 5 U.S.C. § 1009. Wil- 
mington is adversely affected and aggrieved by the Board’s 
action and is entitled to judicial review thereof. 


STATEMENT OF THE CASE 


This is a request for judicial review of a series of Civil 
Aeronautics Board orders in a proceeding, instituted on 
the Board’s own motion, known as the Salisbury-Wilming- 
ton *‘Use it or Lose it’’ Case, Docket 14214, et al., in which 
the Board deleted Wilmington from Segment 3 of Alle- 
gheny’s certificate. 


By Order E-19104, December 17, 1962 (Tr. 1), the Board 
instituted an investigation to determine whether Salisbury, 
Maryland, should be deleted from Allegheny’s certificate of 
public convenience and necessity because Salisbury had 
been enplaning less than five daily passengers, the traf- 
fie criterion under the Board’s ‘‘Use it or Lose it’’ policy. 


Since Wilmington was not enplaning five daily passengers 
on Allegheny’s New York-Pittsburgh routing, Segment 3 
of its certificate for Route 97, the proceeding was expanded 
to include suspension or deletion of Wilmington’s east-west 
service. (Tr. 44.)? 


Salisbury which is 1/6 the population of Wilmington, 
which developed less than 1/3 the air traffic of Wilmington 
and which would cost $26,000 to $40,000 annually in Fed- 
eral subsidy payments to serve, was not deleted from Alle- 
gheny’s certificate. The Board found that ‘‘with any rea- 
sonably convenient service, it will generate more than five 
passengers per day ...’’ (Tr. 1379) Wilmington was de- 
leted from Allegheny’s Segment 3. 


2The Board considered investigation of Allegheny’s north-south service 
to Wilmington on Segment 8, but since Allegheny was generating 17.4 daily 
deplanements the Board decided not to investigate climination of this service 
even though Allegheny’s enplanements were less than five per day for a 
substantial period. 
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A. HISTORY OF EAST-WEST AIR TRANSPORTATION 
AT DELAWARE. 

In 1947, the Board found that the public convenience 
and necessity required east-west air service at Wilming- 
ton by two trunklines, American and TWA, and in 1948 
certificated, on a temporary basis, a local service carrier, 
Allegheny, to provide local east-west air transportation to 
Delaware at Wilmington. Cincinnati-New York Additional 
Service, § CAB 152, 163-64 (1947); Middle Atlantic Area 
Case, 9 CAB 131, 146-47, 157, 172 (1948). Eastern was cer- 
tificated in the latter case to provide north-south service 
in competition with American’s north-south service. 


In 1953, TWA was permitted to suspend service at Wil- 
mington and Allegheny’s temporary authority was renewed 
for an additional temporary period. All American Renewal 
Case, 17 CAB 400 (1953). American was suspended in 1959 
when Allegheny was given expanded north-south serv- 
ice rights in the Washington-Boston corridor. North- 
eastern States Area Investigation, 30 CAB 606 1959). 


In 1961, when Allegheny’s temporary authorization for 
Segment 3 expired again, the Board renewed it a second 
time on the recommendation of its Chief Hearing Exam- 
iner. Renewal of Allegheny Airlines Temporary Inter- 
mediate Points, 33 CAB 117 (1961). This time, the Board 
renewed Wilmington on Segment 3 permanently. 


B. THE INSTANT PROCEEDING. 


1. Allegheny Unilaterally Terminated the Service 
in Issue Prior to Hearing. 

On March 27, 1963, the Board expanded the Salisbury- 
Wilmington ‘‘Use it or Lose it’? Case to include investi- 
gation of Allegheny’s Segment 3 authorization at Wilming- 
ton. On May 1, 1963, Allegheny terminated its service at 
Wilmington on Segment 3 without Board authorization. 
Wilmington filed a complaint with the Board claiming that 
Allegheny’s unilateral cessation of service violated its cer- 
tificate obligation and the suspension procedures estab- 
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lished by the Act? and the Board’s regulations. The Board 
dismissed Wilmington’s complaint (Order E-20483, Febru- 
ary 14, 1964) and denied Wilmington’s petition Order E- 
19694, June 17, 1963) on the ground that Allegheny was 
still providing Wilmington-Pittsburgh service because Wil- 
mington travelers could use Allegheny’s north-south serv- 
ice to Philadelphia, stay overnight in Philadelphia, and 
fly out the next morning on Allegheny’s Philadelphia- 
Pittsburgh service* 


2. The Evidence. 


Extensive hearings were held before Examiner Merritt 
Ruhlen, one of the Board’s senior examiners. Allegheny, 
the Board’s Bureau of Economie Regulation and Wilmin- 
ton participated in the case. The evidence showed that 
Wilmington’s airport was the closest airport for an area 
with a population of over 800,000, constituting one of the 
foremost industrial complexes in the United States. The 
DuPont Company, Hercules, Atlas Chemical Industries, 
Diamond Chemical, and Stauffer Chemical, make Wilming- 
ton, as the Examiner found, ‘‘the chemical capital of the 
country.’? Tidewater Oil, Thiokol, General Motors, Union 
Carbide, Avisun, Avisel, and Avon Products are also lo- 
cated in the Wilmington area. 


Delaware and the Wilmington area are preeminent, na- 
tionally, in terms of population and economic development. 
Delaware’s 40.3% growth in population between 1950 and 
1960 ranked sixth in the nation and second only to Florida 
among eastern states. Delaware ranks third in the nation 
in retail sales per household; 21% of its households have 
annual cash incomes of $10,000 and over. Wilmington’s 
effective buying income per capita ranks 10th in the nation. 

New Castle County, in which Wilmington is located, 
experienced a population increase outside the central city 

2The Federal Aviation Aet of 1958, as Amended, 49 USC 1301, et seq., 
is referred to herein as the ‘‘Act”’. 


2 Allegheny did not publish any such routing in its tariff or advertise or 
hold out that it was providing such service between Wilmington and Pittsburgh. 
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of 71.1%, mainly to the south and west—away from the 
Philadelphia Airport which lies north and east of Wil- 
mington. The area south and west of Wilmington was 
found by the Examiner to be ‘‘the area of development 
and growth in Delaware.’’ (Tr. 1385.) Many major users 
of air transportation were found to be located in the south 
and west: the DuPont Engineering Department, Dover, the 
State Capital, the Dover Air Force Base, General Foods 
Corporation’s large new facility, an entire industrial com- 
plex which started with Tidewater Oil and includes Dia- 
mond Chemical, Stauffer Chemical Company and Union 
Carbide Corporation, Ronson Industrial Park, West Vir- 
ginia Pulp and Paper Company, the Avisel Corporation, 
a new Avon Products plant, a new residential community 
of 12,000 homes and others. (Tr. 1385.) 


The Examiner found, 


‘For these communities south and west of Wilmington, 
the Philadelphia Airport is 2 to 2% hours distant. 
This is 4 to 5 hours of surface travel compared to 
round-trip flying time to Pittsburgh of less than 3 


hours.’’ (Tr. 1386.) 


The Examiner found that Wilmington’s airport, located 
6 miles south of Wilmington, requires 15 to 20 minutes 
driving time from downtown Wilmington. The limousine 
costs $1.25. The Philadelphia Airport is 50 minutes to 
1 hour driving time from downtown Wilmington and the 
limousine costs $3.00-$4.00. Parking is free at the Wilming- 
ton Airport, parking areas are adjacent to the terminal, 
and check-in requires but a few minutes. The Philadelphia 
Airport has parking fees of 50 cents per hour, $1.15 per 
day and $5.50 per week, the parking areas are more re- 
motely located, and there are frequent delays in checking- 
in due to the congestion. 

The difficulty of the drive from Wilmington to the Phila- 
delphia Airport through the city streets of the industrial 
cities of Chester, Essington, Lester, and Mareus Hook, 
with over 80 enroute traffic lights, railroad crossings, and 
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parking permitted on the streets used to traverse the 
cities, plus the delays expectable at the Philadelphia Air- 
port, cause experienced Delaware air travelers to allow 
114 to 1% hours for the trip from Wilmington to the Phila- 
delphia Airport. (Tr. 602-3, 1136c, 1138, 1148a-b.) 


The evidence showed that the DuPont Company alone 
had some $5 persons a day traveling to and from the west, 
virtually all by air. (Tr. 1137-38.) DuPont is only one 
of numerous major industrial users of air transpor- 
tation: a large number of smaller businesses and indus- 
tries, plus private citizens who travel to the west, led all 
parties to conclude that there were more than 100 Wilming- 
ton passengers a day actually using air transportation be- 
tween Wilmington and Pittsburgh. (Tr. 1625.) 


At the time of the hearing, all of these air travelers 
were using the Philadelphia Airport, since Allegheny pro- 
vided no east-west service at Wilmington. Even prior to 
Allegheny’s termination of east-west service at Wilming- 
ton, virtually all of these passengers were using Phila- 
delphia because Allegheny was providing only one daily 
round-trip between Wilmington and Pittsburgh. These 
flights were poorly timed, generally made two or more en- 
route stops on the 250 mile flight, advertisements appeared 
only 26 days out of an entire year, and approximately 30% 
of all flights were late. (Tr. 1149-1161.) 


The witnesses from the local area unanimously testi- 
fied that there would be substantial use of a good level 
of east-west air service at the Wilmington airport, both 
for travel to Pittsburgh and for connection to points be- 
yond. The Director of the Traffic Department of the 
DuPont Company testified: 

“<T am confident that well-timed and adequate air serv- 
ice between Wilmington and Pittsburgh would result 
in substantial use of this service, by the DuPont Com- 
pany and its customers and suppliers.’”? (Tr. 1138.) 


The President of the Bank of Delaware which operates 
a major travel service, Congressman McDowell, the Presi- 
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dent of the Levy Court of New Castle County, the Director 
of Marketing and Product Development of All American 
Engineering Company, the Chairman of the New Castle 
County Airport Commission, and Wilmington’s expert 
economic consultant testified to the same effect. (Tr. 423, 
526, 532, 608, 610, 611, 1123, 1135-1148.) No evidence to 
the contrary was introduced. No effort to impeach or dis- 
credit these witnesses was made. 


The evidence further showed that Wilmington had de- 
veloped, at is own airport, over 100 passengers a day in a 
north-south direction. (Tr. 1026.) Traffic to the west his- 
torically was almost equal to traffic north-south. (Tr. 
1075-1078.) Pittsburgh is the second-ranking point for 
Delaware travelers on Allegheny’s system. (Tr. 1033) 


While Wilmington had not been generating five daily 
enplanements to Pittsburgh, (the ‘‘use it or lose it’? traffic 
standard), with one ill-timed, unadvertised, frequently late 
round trip, it had generated over five daily enplanements in 
but the fourth month of two round-trip service in 1961. 


During the four months of May through August 1961, 
Allegheny, at Wilmington’s plea for better service, op- 
erated two daily round trips to Pittsburgh. The flights 
made a stop at Harrisburg. Commuter service was avail- 
able in one direction only. Traffic response was as follows: 


Round 
Trips Enplanements §Deplanements 


January 
February 
March 
April 
May 

June 

July 
August 
September 
October 
November 
December 


coe aul aoe SoA SoS So ell coll ol 


N} 
3. The Examiner’s Decision 


Examiner Ruhlen concluded that the public convenience 
and necessity do not require elimination of Wilmington’s 
east-west air service. The Examiner reasoned as follows: 


“Obviously, a city cannot be expected to use air trans- 
portation which does not meet its travel needs.’? (Tr. 
1366.) The minimum service a community should receive 
is two daily round trips providing commuter service. (Tr. 
1392.) ‘‘Allegheny has refused to afford Wilmington an 
opportunity to demonstrate its traffic generating ability. 
It inagurated a two round-trip per day experiment but at 
the end of only four months when traffic had tripled, it with- 
drew the service.”” (Tr. 1393.) 


The Examiner said: 


“<The Board’s ‘use it or lose it’ policy is not a device 
by which an air carrier unilaterally can determine 
which points it will serve. If a carrier by withholding 
satisfactory air service can slough off a point because 
of its failure to meet the ‘use it or lose it’ test, the car- 


rier will be usurping a function of the Board.’’ (Tr. 
1393.) 


The Examiner applied the ‘‘use it or lose it’’ test of 
ability to generate five passengers a day with adequate 
service: 


“In view of the rapid traffic growth during the short 
experimental period despite Allegheny’s failure to pro- 
vide commuter service in both directions, the conclu- 
sion is inescapable that Wilmington would enplane 
more than five passengers to the west daily if it were 
provided two round trips at convenient hours for a 
reasonable period of time.’’ (Tr. 1391.) 


The Examiner considered the issue of the proximity of 
the Philadelphia Airport, and observed, 


‘For local air service to be satisfactory, the trans- 
portation must be expeditious and the schedules con- 
venient.”’ (Tr. 1394.) 
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He found that ‘‘the greater distance, longer driving 
time, increased cost of ground transporation, more incon- 
venient parking, and more crowded facilities derogate from 
the benefits of Pittsburgh service through Philadelphia’’ 
and ‘‘outweigh the more frequent schedules.’’ (Tr. 1394 
1395.) 


He concluded that ‘‘there is no more reason why [Dela- 
ware’s] travelers to Pittsburgh should have to use the 
Philadelphia Airport than there is for its Washington, 
New York and Boston travelers to be subjected to that in- 
convenience.’’ (Tr. 1395.) 


The Examiner considered the economic feasibility of a 
two round-trip service. He found that two daily round- 
trips would generate 7.5 daily enplanements and cost (Al- 
legheny’s break-even need) less than $6,000. (Tr. 1407.) 
As to operational feasibility, the Examiner noted that Al- 
legheny operates some 30 daily flights to and from Pitts- 
burgh. Allegheny could adjust these flights or establish 


other schedules ‘‘in such a manner as to provide Wilming- 
ton with morning and evening round trips to Pittsburgh 
without substantial impairment of its existing service or 
the incurrence of a heavy financial deficit.”’? (Tr. 1396.) 


4. The Board’s January 1965 Decision. 


On the vote of but three participating members (Boyd, 
Minetti and Gillilland), the Board eliminated Wilmington 
from Allegheny’s Segment 3. (Tr. 1660.) The Board found 
the Examiner’s approach ‘‘unduly narrow’’. The Board 
held that the Examiner erred, as did all the parties, in ap- 
proaching this case as an application of the specific ‘‘use it 
or lose it’? policy standards evolved in a score of cases. 
The proper approach was to determine if the service was 
required in the first instance, with ‘‘public convenience and 
necessity’’ as the decisional criterion. (Tr. 1665.) 


The Board concluded that the public convenience and 
necessity do not require east-west service to Delaware at 
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the Wilmington Airport because ‘‘the Wilmington-Pitts- 
burgh air passenger has preferred to use the services avail- 
able at the Philadelphia airport.”’ (Tr. 1663.) 


5. The Board's June 1. 1965 Supplemental Opinion. 


Wilmington filed a petition for reconsideration which the 
Board purported to deny in a Supplemental Opinion and 
Order E-22253. The Opinion and Order was allegedly 
‘‘adopted”’ on June 1, 1965, after the ‘‘notation’’ of assent 
by three members: Boyd, Minetti and Gillilland, without 
deliberation, discussion or action at a Board meeting. (Tr. 
1738.) Former-Chairman Boyd was terminated on the 
Board’s payroll on May 31, 1965 and left the Board on 
June 1, 1965. The order was served June 2, 1965. On June 
& 1965, there was a meeting of the Board attended by 
Members Minetti and Gillilland, who had heard the case, 
by Vice Chairman Murphy, who although a member ex- 
pressly took no part in the decision, and by two new mem- 
bers, Mr. Adams and the new Chairman, Mr. Charles S. 


Murphy, neither of whom had heard the case. These five 
men allegedly ‘‘ratified”’ the ‘‘adoption of the Supple- 
mental Opinion and Order E-22253.”” See Appendix B 
hereto. 


The Supplemental Opinion conceded that the May-August 
two round-trip experience generated over twice as much 
traffie as the Board had found in discounting this evidence 
in its original opinion (Tr. 1749-1750) ; that the Board had 
understated the connecting traffic which would support 
Wilmington-Pittsburgh service (Tr. 1750) ; that in the orig- 
inal opinion the Board had constructed a fallacious dilemma 
in rejecting six nonstops, on the one hand, and four multi- 
stop flights on the other hand, without even considering 
four nonstops or four one-stops (as had been provided in 
1961 and generated over five daily passengers in but the 
fourth month of operation) (Tr. 1743) ; that the Board had 
not considered the south-of-Wilmington passengers and 
found, ‘‘it is not to be denied that this area represents a 
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sizeable source of traffic... ’’ (Tr. 1751); that the Board 
had not considered its own 1961 decision permanently re- 
newing the very service in issue (Tr. 1746-1747) ; and that 
“‘the five-a-day standard is the primary and major test for 
retention of service’’ in a ‘‘use it or lose it’’ proceeding 
(Tr. 1744). 


The Supplemental Opinion assumed ‘‘that Allegheny can 
order its schedules in such a fashion as to provide Wilming- 
ton with a suitable pattern of two daily round trips over 
Segment 3 and that with such a service pattern Wilmington 
can enplane at least five passengers a day consistently,’’ 
(Tr. 1741) yet concluded that this service should be elim- 
inated. 

The critical judgment that Allegheny’s Wilmington <Air- 
port services would not attract much Pittsburgh traffic is 
revealed in the Supplemental Opinion, to be based on a new 
finding: 

‘« |. . the fact that the Wilmington Airport would 


not be able to offer more than two daily round trips or 
nonstop services to Pittsburgh.’’ (Tr. 1752) 


No evidence is cited in support of this finding. 


6. Denial of Wilmington’s Request for Rehearing and 
Reconsideration of the Supplemental Opinion. 


In the vote of four Board members, only two of whom 
had heard evidence and argument, the Board denied Wil- 
mington’s petition for reconsideration and reargument in 
part and dismissed it in part. (Tr. 1779) Wilmington had 
pointed out that the Supplemental Opinion indicated no 
acknowledgment of an opinion of the Court of Appeals for 
the First Circuit, issued April 9, 1965, in New Haven, Conn. 
v. CAB, reported sub. nom Lawrence, Mass. v. CAB, 343 
F.2d 583, in a virtually identical case involving elimination 
of service to New Haven, Conn., in which the Court had set 
aside the Board’s order. The Board conceded that this 
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opinion had not been considered in the Supplemental Opin- 
ion, but asserted that nothing therein warranted any change 
in its decision. (Tr. 1780.) 

As to the contention that the Supplemental Opinion was 
not acted on until Chairman Boyd had left the Board, Or- 
der E-22472 recited a full description of a Board meeting 
on June L, 1965, and concluded that former-Chairman Boyd 
was ‘“‘a Member of the Board at the time of adoption of 
Order E-22253.”? (Tr. 1782.) As shown by the minutes of 
this June 1, 1965, meeting attached hereto as Appendix B, 
the Supplemental Opinion and Order E-22253 was not adop- 
ted at the June 1, 1965 meeting but was adopted at a meet- 
ing held June 8, 1965, long after Chairman Boyd’s depar- 
ture. 

The Board denied Wilmington’s request for reargument 
stating 


“‘the Board has uniformly refused to consider changes 
in Board membership as a sound ground for granting 
reconsideration of a decision of the Board adopted 


prior to the change in membership.’’ (Tr. 1780.) 


The Board dismissed the balance of Wilmington’s peti- 
tion on the ground that it did not qualify for reconsidera- 
tion. (Tr. 1780.) 


7. Befusal To Grant Equal Treatment With Braniff. 


On Angust 16, 1965, the Board granted a request of 
Braniff Airways for reargument of an order allegedly 
“tadopted”? June 1, 1965, the same day as the Wilmington 
Supplemental Opinion and Order, by three members of the 
Board, under similar circumstances as the alleged ‘‘adop- 
tion”? of the Wilmington Supplemental Opinion. Order 
E-22549, Reopened Southern Transcontinental Service Case, 
Docket 7984, et al, attached hereto as Appendix C. The 
basis for granting reargument was 

“‘the fact that only two of the three Board Members 
who participated in the original decision are still Mem- 
bers of the Board...” 
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Wilmington thus learned that the ‘uniform policy’? was 
not uniform. Since the time for filing for reconsideration 
of Order E-22472 had passed, Wilmington moved, pursuant 
to the Board’s Rules, for leave to file a petition for recon- 
sideration attached to its Motion, on the ground that the 
Board could not apply one policy to Wilmington and a dif- 
ferent policy to Braniff. 


Apparently the Board believed it could. The Board de- 
nied Wilmington’s Motion for leave to file a petition for 
reconsideration. (Tr. 1793) 


8. Refusal To Grant Equal Treatment With Terre Haute. 


On the same day as the Board issued its order refusing 
even to consider Wilmington’s petition for equal treatment 
with Braniff on the basis of changed Board membership, 
the Board issued Order E-22820, October 29, 1965, vacating 
on its own motion its decision eliminating TWA’s service 
at Terre Haute and the denial of Terre Haute’s petition for 


reconsideration thereof. See Appendix D hereto. 


The basis for the Terre Haute order was two-fold: (1) 
the change in the Board membership, (citing its reconsid- 
eration of the Southern Transcontinental decision), and 
(2) recent aircraft acquisitions by the local service appli- 
cants for TW.A’s route ‘“‘have obvious bearing on the issues 
and, in our judgment, these are matters which should be 
further explored.’’ (p. 2) 


Wilmington, which had already filed a petition for review 
in this Court, requested a stay of the review proceeding 
(which this Court granted), and filed a motion with the 
Board to similarly vacate its orders in the Wilmington case 
on the ground of change of Board Membership and on the 
ground that Allegheny had recently acquired an entire new 
fleet of jet-prop CV-580 and F-27 aircraft, which completely 
changed the traffic potential and the cost of operating the 
service since the new aircraft had dramatically stimulated 
traffic and cut costs per available ton-mile in half. Alle- 
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gheny had also ordered DC-9 jet aircraft which would even 
more drastically alter the factual predicate for the Board’s 
decision. 


Wilmington did not believe that the Board could apply 
one policy to Terre Haute, and a different policy to Wil- 
mington. The Board apparently did. It denied Wilming- 
ton’s motion saying only, 


“There is no equivalence between the circumstances un- 
derlying the Board’s order in Service to Terre Haute, 
Indiana to vacate its decision in that case and to seek 
a court remand and the circumstances alleged in Wil- 
ro ta motion as justifying equal treatment.’’ (Tr. 
1920) 


STATEMENT OF POINTS 


1. The Board treated the case as if the issue were certifi- 
cation of Wilmington for air service in the first instance. 
The Board should have considered the case under sec. 


401(g) of the Act where the statutory burden is to deter- 
mine that elimination of the service is required by the 
public convenience and necessity. 


2. The Board’s orders are illegal and void. The Board 
conceded that the original order contained material errors 
of fact and law. The Supplemental Order was not acted 
upon by three qualified members in quorum assembled and 
is therefore void. At the least, in view of the changed 
membership and dramatic change in the factual predicate 
for decision caused by Allegheny’s acquisition of a new 
fleet of jet-prop and jet aircraft, the Board’s refusal to 
grant rehearing was arbitrary and capricious, especially 
since the Board granted rehearing in two other contem- 
poraneous cases for just these reasons. 


3. The Board’s key findings are contrary to the record 
evidence and were made without consideration of the 
record as a whole. 


15 


4, The Board did not make adequate findings to support 
its conclusions and did not consider important matters 
relevant to determination of the issues. 


5. The Board departed from or enlarged upon the deci- 
sional criteria applied in every other ‘‘use it or lose it” 
case, without notice to the parties so that proof and argu- 
ment could be conformed to the decisional criteria applied. 
Moreover, the departure from previously applied standards, 
without adequate explanation and without adequate crystal- 
lization of the standards being applied, is arbitrary and 
capricious and illegal. 


SUMMARY OF ARGUMENT 


Wilmington’s need for east-west air service had four 
times been considered by the Board, and four times the 
Board had determined that the public convenience and 
necessity required such service. The last proceeding, in 
1961, involved the question of whether Allegheny’s east- 


west authority should be permanently renewed, particularly 
in light of the service available at the Philadelphia Air- 
port. The Board found that it should. 


Allegheny’s east-west service to Wilmington, except for 
a brief four months in 1961, consisted of one daily round- 
trip, at inconvenient times of the day, more than 15 minutes 
late 30% of the time, and rarely advertised. Little use 
was being made of this service. 


Pursuant to the Board’s ‘‘use it or lose it’’ policy, since 
Wilmington was generating less than five daily passenger 
enplanements on this service, a proceeding was initiated, 
on the Board’s own motion, to determine if the public 
convenience and necessity required its elimination (Sec- 
tion 401(g) of the Act). 


The Board never found that the public convenience and 
necessity required elimination of Wilmington’s east-west 
air service. Rather, it said that it could not find that the 
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public convenience and necessity require the service—a 
critical distinction because this was not an initial certifica- 
tion or recertification case under Section 401(d) of the 
Act, but a proceeding determining if historic air service 
upon which substantial investment had been erected, should 
be eliminated. The Board must, but did not, find that the 
convenience of the public and needs of the public require its 
elimination. 

The Examiner had applied the decisional criteria evolved 
in numerous “‘use it or lost it’? cases: He found that the 
low traffic generation was a product of inadequate and 
insufficient service ; that there were many daily air travelers 
to and from Pittsburgh (it was conceded that there are 
over 100 daily Delaware air travelers to and from the 
west); that at least five daily enplanements could be gen- 
erated: and that the subsidy cost was reasonable. These 
findings were, as the Examiner said, ‘‘inescapable’’ from 
the record evidence. 


The Board reversed the Examiner. The Board erred 
in holding that the application of its own decisional stand- 
ards was an “unduly narrow”’ approach. The Board erred 
in claiming that the case could and should be decided by 
determination of ‘‘public convenience and necessity’’ with- 
out enunciating clear and specific standards for decision. 


The Board erred in failing to find that one poor round- 
trip was not an adequate test, indeed, it made no finding 
that the service had been suitable to test the traffic poten- 
tial although it based its decision on historic traffic. The 
Board erred in refusing to consider, or explain why it 
would not consider, the user testimony of Delaware’s lead- 
ing civic and business leaders that the 1 to 244 hour trip 
to the Philadelphia Airport was a heavy personal and busi- 
ness burden, and that substantial use would be made of 
suitable flights at the Greater Wilmington Airport. 


The Board erred in concluding, without adequate ex- 
planation or support in the record, that Allegheny would 
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be unable to provide a suitable pattern of short-haul 
service at the Greater Wilmington Airport. This is Alle- 
gheny’s primary function. It is the Board’s duty to require 
such service. Moreover, it made no sense and was con- 
trary to the record to find that Allegheny was unable to 
provide adequate service at Wilmington when Allegheny 
operates 30 daily flights to and from Pittsburgh and has 
no difficulty scheduling nonstop service at Wilmington to 
New York and Washington. 


The Board never answered the Examiner’s observation 
that if Delaware’s north-south air travelers are to be served 
at the Greater Wilmington Airport, there is no more reason 
why its east-west air travelers should be subjected to the 
burden of going to the Philadelphia Airport for service. 
The Board’s failure to consider, or explain why it would 
not consider, the fact that more than 100 daily air travelers 
used the Greater Wilmington Airport for north-south 
service is accentuated by its contemporaneous decision that 
north-south air service must be continued, and improved, 
at the Greater Wilmington Airport. 


This decision, singular in air transportation history, 
eliminates historic air service, the last remaining east-west 
service to an entire state. The Board has not met its sub- 
stantial burdens in such a case, of full and convincing ex- 
planation and findings supported by clear and compelling 
evidence of record. It has dealt with Delaware’s air service 
in a too-hasty, arbitrary manner, from its condoning 
Allegheny’s termination of the service in issue without 
authority, to its refusal to grant rehearing when there was 
no legal order because of the failure of three qualified 
Members to act on the Supplemental Opinion and the un- 
explained inconsistency of its grant of rehearing on the 
ground of changed Board membership and new equipment 
acquisitions in two contemporaneous and similar cases. 
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ARGUMENT 
1 THE BOARD'S BASIC ERRORS. 


A. The Board Erroneously Treated the Case as a 
Recertification Case. 


The Board approached this case in a wrong frame of 
reference. It considered it as a recertification issue, 4.¢., 
that it had to determine affirmatively that the service was 
required* Section 401(d) of the Act would require such 
an appraisal if this were a recertification case,® but this is 
not a recertification case. It is an investigation upon the 
Board’s own initiative, under section 401(g), determining 
if permanently awarded air transportation authority should 
be eliminated. Section 401(g) reverses the burdens of 
Section 401(d) : 

“Section 401(g). The Board ... upon its own initia- 
tive, after notice and hearing, may alter, amend, 
modify, or suspend any such certificate, in whole or 
in part, if the public convenience and necessity so 
require Spe er? 


Under Section 401(d) the Board must find, by a pre- 
ponderance of the evidence, that the public convenience 
and necessity requires the air transportation service in 
issue. Under Section 401(g) the Board must find, by a 
preponderance of the evidence, that the public convenience 
and necessity requires elimination of the air transporta- 
tion already authorized. No such finding was made. 


The difference is critical, both legally and as an approach 
to decision-making. The Board on the same evidence might 
well find that if it were determining whether to authorize 


4 See, ¢.g., the Supplemental Opinion, (Tr. 1744) where the Board discusses 
the criteria for ‘‘reeertifieation’’ as developed in renewal cases where service 
authority had expired. 

5“‘Seetion 401(d)(1). The Board shall issue a certificate authorizing the 
whole or any part of the transportation covered by the application if it finds 
. .. that such transportation is required by the public convenience and 
necessity.’’ 
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service, the service is not required. But even if it would 
not authorize such service as an original matter, the same 
evidence may not require eliminating existing service. 


This incorrect approach infected the subsidiary findings. 
The Board, in considering the effect of eliminating service 
at the Greater Wilmington Airport, measured only the ex- 
tent of the inconvenience of going to the Philadelphia Air- 
port. It was required to make findings that going to 
Philadelphia’s Airport would increase public convenience, 
but did not. 


Similarly, the Board made findings only as to the need 
for service at the Greater Wilmington Airport. It was 
required to, but did not, make a finding that the public 
needed to obtain service at the Philadelphia Airport, the 
result of its order. 


The reason for the Congressional judgment to impose 
a different burden on the Board when eliminating service 
than when certificating it is obvious. Airlines and com- 


munities make a substantial investment on the basis of air 
transportation service authorizations. (Tr. 421, 429-30, 
521-22, 627-29, 653-54) The ‘‘security of route’’ concep- 
tion, underlying section 401(g) of the Act, was explained 
by the Supreme Court in Civil Aeronautics Board v. Delta 
Airlines, 367 U.S. 316, 324, 325 (1961). 

The Board itself has recognized the distinction in other 
cases, although it did not apply it in this case. In Eastern 
North Carolina Area Airline Service Airport Investigation, 
Order E-21051, July 10, 1964, the Board found that the 
evidence did not require elimination of historic air service 
at three airports relatively close together, although it might 
not have authorized such service to adjacent airports if it 
were considering the matter under Section 401(d), as 
witnessed by its decision in Piedmont Local Service Case 
(Final Portion), Order E-18123, March 19, 1962. 


The Supreme Court has articulated the heavy burden a 
government agency bears in taking away ‘‘priceless bene- 
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fits.’ In Scheiderman v. U.S., 320 U.S. 118 (1943), the 
Court recognized that citizenship was a revocable privi- 
lege, but imposed an ‘‘exacting standard”’ of ‘‘clear, un- 
equivocal, and convincing”’ evidence, ‘‘because rights once 
conferred should not be lightly revoked.”” 320 U.S. at 125. 
The Federal Communications Commission applied the 
teaching of this case in Dispatch, Inc., 13 RR 237 (1957), 
when it held, in a license revocation case, that the evidence, 
while persuasive ‘‘nevertheless falls short when measured 
against the standard which the Commission feels con- 
strained to apply to this proceeding. Scheiderman v. 
United States ...’’ (p. 280). 


This honorable Court, in a series of cases, has instructed 
Federal agencies, consistent with the Supreme Court’s atti- 
tude in Jacob Siegel v. F.T.C., 327 U.S. 608 (1946)°, that 
special burdens must be met in eliminating existing public 
services. As stated in Churchill Tabernacle v. FCC, 81 
App. D.C. 411, 160 F. 2d 244 (1947): 


“; _ . in our own decisions we have often said that 
valuable rights and investments made in reliance on 
a license of the Federal Communications Commission 
should not be destroyed except for the most compelling 
reasons.”? 160 F. 2d at 247.7 


The Board, in the instant case, had the burden to state 
compelling reasons, based on the clearest evidence, for elim- 
inating this historic air transportation service, all the more 
vital because of the absence of useable surface transporta- 
tion to the west. (Tr. 1386) Instead, the Board approached 


6 Reemphasized recently in Gilbertville Trucking Co. v. U. S., 371 U.S. 115 
(1962). 


7 This principle has been reiterated and applied by this Court in the City 
of Pittsburgh v. F.P.C., 99 App. D.C. 113, 237 F. 2d 741 (1956); Michigan 
Consolidated Gas Co. v. F.P.C., 108 App. D.C. 409, 283 F. 2d 204 (1960). 
In Holl v. F.C.C., 99 App. D.C. 86, 237 F. 2d 567 (1956), this court said, 
with regard to diminution of broadcasting service, 


‘That such 2 curtailment of service is not in the public interest is axio- 
matic.’ 237 FP. 2d at 572 
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the case to see if there were compelling reasons to have the 
service. The Board was required to find, based on a pre- 
ponderance of the evidence, that the convenience of the 
public and the needs of the public would be promoted and 
advanced by eliminating service at the Greater Wilmington 
Airport. Instead, the Board approached the case to see if 
the inconvenience would not be substantial and the need for 
service at the Greater Wilmington Airport would not be 
great. The incorrect approach, and the misconception of 
the burden of proof it bore as proponent of the order,* led 
to its erroneous conclusion. 


B. The Board Ignored Allegheny’s Function as a 
Short-Haul Feeder Carrier. 


The essential practical determination in this case was 
whether Allegheny should provide service at the Greater 
Wilmington Airport to attempt to convenience as many 
Delaware air travelers to the west as possible, or whether 
Allegheny’s competitive struggle with TWA in the Phila- 
delphia-Pittsburgh market should be protected and sup- 
ported by forcing Delaware air travelers to go to Philadel- 
phia. The Board chose the latter. 


Allegheny increased its non-stop Philadelphia-Pittsburgh 
flights from 12 in 1960 to 20 in 1963, despite falling passen- 
ger loads. (Tr. 1046) In 1963, its average load factors 
were 42.4% eastbound and 44.1% westbound (Tr. 1132a), 
far below its break-even load factor. Its net operating loss 
on this service was approximately $700,000.° 


Allegheny was thus spending its subsidy dollars to sup- 
port its competition with TWA. Under the ‘‘Class Rate”’ 
subsidy formula, Allegheny received a total number of dol- 
lars for its system operation and could spend them where 
it wished. Allegheny preferred to spend approximately 


8 Administrative Procedure Act, Section 7(¢). 
9Tr. 1056, offer of proof. 
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10% of its total subsidy on this effort, rather than to try to 
serve Wilmington well. 


The Board approved this without even measuring the 
subsidy expended on the struggle with TWA, and without 
even considering whether it might not be better for the air 
traveling public to be saved an hour’s surface journey to 
Philadelphia to obtain short-haul air service. The Board 
gave no evidence that it recognized that Congress’ purpose 
in authorizing subsidies for air transportation was to as- 
sure the provision of convenient service and not to under- 
write competition with non-subsidized trunklines. The 
Board gave no evidence that it considered this case in light 
of the role of the local service carrier so aptly stated in the 
certificate issued to every local service carrier: 


The services authorized by this certificate were orig- 
inally established pursuant to a determination of policy 
by the Civil Aeronautics Board that in the discharge of 
its obligation to encourage and develop air transpor- 
tation under the Civil Aeronautics Act, as amended, 
it is in the public interest to establish certain air car- 
riers who will be primarily engaged in short-haul 
transportation as distinguished from the service ren- 
dered by trunkline air carriers. In accepting this cer- 
tificate, the holder acknowledges and agrees that the 
primary purpose of this certificate is to authorize and 
require it to offer short-haul, locul, or feeder, air trans- 
portation service of the character described above. 


Before condemning hundreds of daily Delaware short- 
haul air travelers to an hour’s surface journey to Philadel- 
phia to support Allegheny’s subsidized competitive strug- 
gle with TWA, the Board was obligated to expressly con- 
sider the evidence in light of Allegheny’s primary short- 
haul obligation and in light of the function of federal 
subsidy. 
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C. The Board Gave No Recognition of Its Primary Duty To 
Promote Air Transportation and Preserve Its Inherent 
Advantages. 


This Court pointed out in American Airlines v. CAB, 
86 App. D.C. 365, 192 F. 2d 417 (1951): 


“‘Congress expressly directed that the Board _con- 
sider, as being in the public interest and in accordance 
with the public convenience and necessity, the develop- 
ment, encouragement and promotion of air transporta- 
ry td commerce, and civil aeronautics.” 192 F.2d 
at 420. 


The Board observed, correctly, in another recent case: 


«¢ |. . Normally, the Board should not consistent 
with this mandate, take action which would diminish or 
interfere with the accessibility and use of air trans- 
portation.”? Eastern North Carolina Area Airline 
Service Airport Investigation, Order E-21051, p. 4. 


The Board’s action eliminating convenient service at the 
Greater Wilmington Airport patently diminishes the acces- 
sibility of air transportation by the public and destroys the 
‘inherent advantages’? of air transportation which the 
Board is required, by the Act, to ‘‘recognize and preserve.”’ 
Section 102(b). Had the Board approached this case in 
terms of preserving the speed and convenience of short- 
haul air transportation, it could not have reached the con- 
clusion it did. At least, the Board must evidence that it 
gave explicit evaluation to these considerations. Schaffer 
Transportation Company v. United States, 355 US. 83 
(1957) ; Commercial Transport Inc. v. U. S., 173 F. Supp. 
524, 528 (E.D. Ill, 1959). 


24 


D. There Is No Legal Order Because Proper Consideration 
Was Not Given. 

The original Order E-21665, deleting Wilmington from 
Segment 3, was adopted by Members Boyd, Minetti and 
Gililland in a formal Board meeting on January 13, 1965. 
The order had been promulgated on January 11, 1965, by 
the Board's Secretary after these three members had signed 
the order in their offices, but the Board properly met in 
quorum assembled on January 13 and, on the vote of three 
qualified Members, acted as a body to adopt the order. 


This order was void because of critical errors of fact and 
law as conceded in the Supplemental Opinion. A Court of 
Appeals would have set the order aside. The Board itself 
set it aside by issuing a complete new opinion with Order 
E-22253. 

The Sapplemental Opinion and Order E-22253 was signed 
am camera by Member Minetti on May 19, 1965, by Member 
Gillilland on May 20, and by former Chairman Boyd on May 
24,1965. The other two members of the Board, Vice Chair- 


man Murphy and Member Adams signed as not participat- 
ing on May 19 and June 1, 1965, respectively. (Tr. 1781) 


On May 31, 1965, former Chairman Boyd left the Board’s 
payroll. On June 2, 1965, the Board’s Secretary promul- 
gated the Supplemental Opinion and Order E-22253. The 
opinion and order bore the recitation: 


** Adopted by the Civil Aeronautics Board at its office 
in Washington, D. C., on the 1st day of June 1965.”’ 


The Board did not act on this order in its June 1, 1965 
meeting, but on June 8, 1965, held the only Board meeting 
considering the order. The meeting was attended by Mem- 
bers Minetti and Gillilland who had heard evidence and 
argument, by Vice Chairman Murphy and Member Adams 
who had heard no evidence or argument and who had ex- 
pressly indicated that they were not participating in the 
decision, and by the new Chairman Charles S. Murphy who 
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had assumed office June 1, 1965, and had, of course, heard 
no evidence or argument. These five men ‘‘voted’’ to 
“‘ratify’’ the ‘‘adoption’’ of the Supplemental Opinion and 
Order E-22253. 


The order is clearly void as not having been properly 
acted on by qualified members of the Board in quorum 
assembled. In Christoffel v. U. S., 388 U.S. 84 (1949), the 
Supreme Court held that a Committee of the House of 
Representatives could not legally ask questions to support 
a perjury indictment without a quorum: 


«s. . . a tribunal that is not competent is no tribunal.’’ 
(338 U.S. at 90)? 


In James v. Clements, 217 Fed. 51 (5th Cir. 1914), a case 
on virtually all-fours, the Fifth Cireuit Court of Appeals 
had acted; had considered an application for rehearing; 
had decided to deny the application for rehearing; but 
before final conclusion, one of the three judges died. The 


Court held it was ‘‘compelled to grant rehearing before the 
full bench.”’ 


The Federal Aviation Act requires the Civil Aeronautics 
Board to act in quorum assembled. Congress provided for 
a five-member Board (Section 201(a)) and provided that 
“three of the Members shall constitute a quorum.”’ 
(Section 201(c)) 


‘‘Quorum’’ is defined as 


‘‘the number of members of an organized body of 
persons (as a legislative, court, or board of directors) 
that when duly assembled is legally competent to 
transact business in the absence of other members.’’ 
Webster’s Third New International Dictionary, Un- 
abridged, (1964), emphasis supplied. 


10 This Court had reached the same conclusion in Meyers v. United States, 
84 App. D.C, 100, 171 F. 2d 800, 811 (1948). 
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Official acts of the Board must be a product of a ‘‘duly 
assembled”? meeting with a quorum present and partici- 
pating. While the Board sends opinions to its Members’ 
offices for signature, a procedure called “notation’’, it 
recognizes itself that there must be a formal meeting, and 
therefore follows the practice of ratifying these signatures 
by adopting the opinion in a formal meeting. The signature 
without the meeting is no more than an individual Board 
Member’s statement of how he intends to vote when the 
Board meets: he can change his vote at the meeting after 
receiving the benefit of joint deliberation. 


In the instant case, the original Order of January 11, 
1965, was admittedly based on errors, errors which 
rendered it void. The Supplemental Opinion and Order 
F-22253 was signed by three Members, Boyd, Minetti and 
Gillilland, prior to June 1, 1965, but was not adopted by 
formal Board action until June 8, 1965, a week after former 
Chairman Boyd left the Board. Only two of the Members 
who voted to ratify it were qualified since the others had 
not considered evidence or argument.” 


The Act’s requirement of three Members to constitute 
a quorum is a technical rule of procedure which must be 
narrowly construed, Ayrshire Collieries Corp. v. U. S., 331 
USS. 132, 136 (1947). The failure of three qualified members 
to adopt the Supplemental Opinion and Order E-22253 in 
quorum assembled renders it void. There is thus no legal 
order deleting Wilmington from Segment 3. 


E. The Board’s Failure To Grant Rehearing Was 
Arbitrary and Capricious 
Even if the Board’s Supplemental Opinion and Order 
were somehow technically legal, the Board abused its 
discretion in refusing to grant rehearing under the cir- 
cumstances. Its grant of rehearing in two other con- 


11°¢T¢ the one who determines the facts which underlie the order has not 
beard evidence or argument, it is manifest that the hearing has not been 
given.’’ Morgan v. United States, 298 U.S. 468, 480, 481 (1936). 
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temporaneous cases, under similar circumstances, brands as 
arbitrary and capricious its refusal, without adequate 
explanation, to grant Wilmington rehearing. 


In the Reopened Southern Transcontinental Case, former 
Chairman Boyd and two other members signed on ‘‘nota- 
tion’? an Opinion and Order E-22252 giving a Dallas/Ft. 
Worth-Miami route to Eastern instead of Braniff. The 
signatures were affixed prior to June 1, 1965. The Board’s 
secretary promulgated the order on June 2, 1965. Braniff 
requested rehearing before the new Board members. By 
Order E-22549, August 16, 1965, (Appendix C hereto), the 
Board granted reargument, citing 

“| the fact that only two of the three Board 


Members who participated in the original decision are 
still Members of the Board . . .”’ 


This was a proper decision in light of the questionable 
legality of the order “adopted”? without a Board meeting 


and the change in membership. Inexplicably inconsistent 
was the Board’s denial, but three weeks before, of Wil- 
mington’s petition for reargument in which the Board said 
it “has uniformly refused to consider changes in Board 
membership as a sound ground for granting reconsidera- 
tion .. .”? (Tr. 1780). 


After the issuance of the August 16, 1965, order in the 
Southern Transcontinental Case, Wilmington pointed out 
to the Board that its ‘‘uniform’’ policy was not uniform 
and that it should consider the change in Board member- 
ship. The Board refused, stating that ‘‘change in Board 
membership is no reason’? to entertain a petition for 
reconsideration of an order as to which reconsideration 
had been denied. (Tr. 1793) 


Yet the same day it so held, it issued Order E-22820, 
vacating on its own motion, its orders in the Service to 
Terre Haute, Indiana case, (which had been originally 
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issued on a 3-2 vote and reconsideration denied on a 2-2 
vote, one of the majority having left the Board) on the 
basis that there was no longer a quorum of three members 
who had heard evidence and argument. (Appendix D 
hereto) The Terre Haute order also cited new aircraft 
acquisitions by the local service carrier applicants which 
‘‘have obvious bearing on the issues and, in our judgment, 
these are matters which should be further explored.”’ 


Wilmington again petitioned the Board. The Terre 
Haute case dispelled the distinction that Board member- 
ship change did not apply when reconsideration had been 
denied. Moreover, Allegheny had acquired a new aircraft 
fleet of jet-prop aircraft which had dramatically increased 
traffic and reduced costs. Under the principles of Burling- 
ton Truck Lines v. U. S., 371 U.S. 156 (1962), reconsidera- 
tion was required. 

Moreover, Wilmington insisted that the Board had to 
treat Wilmington equally with Terre Haute, or at least 


explain why not. The Board denied Wilmington’s request, 
without any explanation or findings regarding the changed 
circumstances, saying only, 


‘‘There is no equivalence between the circumstances 
...? (Tr. 1820) 


The Board refusal, without explanation, to consider the 
changed Board membership and refusal to consider 
Allegheny’s new equipment acquisitions in Wilmington’s 
ease, while treating these matters as requiring rehearing 
in the similar and contemporaneous Southern Trans- 
continental and Terre Haute cases is arbitrary and 
capricious. City of Lawrence, Mass. v. CAB, 343 F. 2d 
583, 588 (C.A. 1, 1965); Boston and Maine R.R. v. United 
States, 202 F. Supp. 830 (D.C. Mass. 1962), aff’d per 
curiam 373 U.S. 372. Its refusal to reconsider the 
dramatic change in the factual predicate for decision is 
clear error. Burlington Truck Lines v. U. S., supra. 
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IL THE BOARD’S KEY FINDINGS ARE CONTRARY TO THE 
EVIDENCE. 


A. The Board's Traffic Findings Are Erroneous and 
Contrary to the Evidence. 


The Board relied on the evidence of ‘‘historic ex- 
perience’’ of traffic generation in this market. (Tr. 1669). 
The Board should not have relied on the record of passenger 
enplanements generated with but one poorly-timed, often- 
late, rarely advertised round trip making two or more 
stops on a short 114 hour flight. The Examiner properly 
found, 


“‘Obviously, a city cannot be expected to use air trans- 
portation which does not meet its travel needs.’’ 
(Tr. 1366). 

“Allegheny has refused to afford Wilmington an 
opportunity to demonstrate its trafic generating 
ability.”? (Tr. 1393). 

‘“‘For a fair test of this service, Allegheny should 
provide Wilmington with two commuter round trips 
daily to Pittsburgh for a period of 18 months.” 
(Tr. 1399). 


Historic traffic was a product of inadequate service. The 
Board’s reliance on this traffic, as the basis for its critical 
judgment that Delaware air travelers will not make 
adequate use of east-west air service at the Greater 
Wilmington Airport, is patent error, especially when it 
made no finding (as it could make no finding) that the 
historic service was adequate to fairly test the traffic 
generation potential of the market. 


The Board also erroneously found what the historic 
traffic had been—and admitted the error in the Supple- 
mental Opinion. The Board found, erroneously, that the 
four months of two round-trip service in 1961 ‘‘was used 
by a mere 4 O&D Pittsburgh passengers per day.”’ 
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(Tr. 1666). Even after it admitted that it was originally 
wrong in this finding, it still erroneously found that “‘the 
flights were used by few Pittsburgh passengers.’’ (Tr. 
1749-30). 

The record shows that when Allegheny increased service 
to two round trips, traffic zoomed from 42 enplanements 
and 26 deplanements in the month of April to 157 enplane- 
ments and 190 deplanements in August, or from 1.4 daily 
enplanements and 0.8 daily deplanements to 5.1 daily en- 
planements and 6.1 daily deplanements. This with one- 
stop service and commuter service in one direction only. 
When the second round trip was eliminated in September 
1961, traffic fell to 66 enplanements and 41 deplanements 
or 22 per day enplaned and 1.4 deplaned. (Tr. 1388). 


The Examiner had found that this traffic response to the 
too-short trial of two round trips ‘‘inescapably”’ showed 
that Delaware air travelers would make adequate use of 
good service at their own Greater Wilmington Airport. 
(Tr. 1391).7 


The Board was not only in error in basing its decision 
on historic traffic, and in error in finding what the historic 
traffic was, but gave no consideration to the unrebutted 
and unimpeached evidence of the actual users of the service 
who unanimously testified that substantial use would be 
made of good service at the Greater Wilmington Airport. 
(Tr. 423, 526, 532, 608, 610, 611-12, 1137, 1135c, 1138, 1144, 
1146). The Board’s failure even to consider this evidence 
is a classic Universal Camera" error. The Board is 
required to consider the record as a whole. It failed to 
consider the user testimony which outweighed the evidence 
of historic traffic response to poor service on which the 
Board relied. 


12 Moreover, industrial activity and travel slows in summer months. Tr. 
594, 618. 


13 Universal Camera Corp. v. NLEB, 240 U.S. 474 (1951). 
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In addition, the Board failed to consider the fact that 
over a hundred daily Delaware air travelers used the 
Greater Wilmington Airport for north-south service. The 
Board gave no consideration to the fact that east-west 
Delaware traffic is historically almost equal to north-south 
traffic (Tr. 1075), and Pittsburgh is the number two 
point for Delaware travelers on Allegheny’s system. 
(Tr. 1033). 


Finally, the Board’s finding that the availability of fre- 
quent service at Philadelphia creates such a ‘strong 
gravitational pull’? that Delaware air travelers will not 
make adequate use of the Greater Wilmington Airport for 
east-west service is unsupported by the evidence. (Tr. 
1752). All the evidence indicates that the service at Phila- 
delphia will not deter substantial use of the Greater 
Wilmington Airport, as the Board itself had found but four 
years earlier in its 1961 decision permanently renewing 
the service.* It makes no sense to say that hardly any 
Delaware air travelers will use east-west service at the 


Greater Wilmington Airport when a hundred a day used 
north-south service at the Greater Wilmington Airport. 


Nor is there anything in the history of air transportation 
generally which supports the Board’s finding that little use 
of east-west local service will be made because of the 
availability of service at Philadelphia. Rather, the Board 
has evinced a repeated conviction that service convenient 
to the user will be adequately used despite the proximity 
of more frequent service, by certificating local service at 
109 airports throughout the country which are within 50 
miles of a hub. Indeed, 20% of the local air service in 
this country is provided at airports within 50 miles of a 
hub airport. 


14 Moreover, north-south travel by air competes with excellent highways and 
frequent trains and buses, while there is no such surface competition cast-west. 
(Tr. 1386). 


15 Renewal of ‘Allegheny Airlines, Temporary Intermediate Points, 33 CAB 
117, 120 (1961). 
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B. There Is No Basis for Finding That Allegheny Would Be 
Unable To Provide Service Responsive to the Needs of 
Delaware Air Travelers. 


The Board’s critical traffic judgment is based on the 
erroneous finding 


‘*That the Wilmington Airport would not be able to 
offer more than two daily round trips or nonstop 
services to Pittsburgh.’’ (Tr. 1785). 


This finding is unexplained and unsupported. The 
Examiner noted that Allegheny operates some 30 daily 
flights to Pittsburgh and found, 


** Allegheny should be able to adjust or modify some 
of these flights or some of its Philadelphia-Pittsburgh 
nonstop flights or establish other schedules in such a 
manner as to provide Wilmington with morning and 
evening round trips to Pittsburgh without substantial 
impairment of its existing service or the incurrence of 
a heavy fimancial deficit.”’ (Tr. 1397). 


The Examiner heard the witnesses and cross-examination 
(Tr. 506-10, 552-54). His finding that Allegheny is capable 
of providing a traffic pattern attractive to substantial 
numbers of Delaware air travelers is sound and fully sup- 
ported by the record. The Board had a heavy burden of 
explaining its reversal of the Examiner. 


It offered no explanation at all. There is no evidence 
in the record to support the Board, and all the relevant 
evidence contradicts it. Its finding is contrary to common 
sense. If Allegheny is able to schedule nonstop services 
to Washington and New York, there is no reason why it 
cannot schedule good service to Pittsburgh. 
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C. The Board's Finding That Use of the Philadelphia Airport 
Is Not “Significant Inconvenience” Is Contrary to the 
Record. 


Delaware air travelers unanimously testified that use 
of the Philadelphia Airport was a heavy burden in time 
and expense. The trip requires over an hour from down- 
town Wilmington and 2 to 21% hours for air travelers south 
of Wilmington. The cost is $3 to $4 from the City of 
Wilmington and up to $11 for points south of Wilmington 
(Tr. 592, 602, 619, 1093, 1135c, 1138, 1143, 1146, 1148a). 


No basis appears for the Board’s finding that the Greater 
Wilmington Airport offers ‘‘slight convenience and minor 
savings of time and distance.”? (Tr. 1669). This finding, 
erroneous and unsupported even as to City of Wilmington 
travelers, was admitted, in the Supplemental Opinion, to 
have been made without any consideration of the south-of- 
Wilmington passengers, (Tr. 1751-52), whom it then dis- 
posed of by saying that having travelled an hour to get 
to the Greater Wilmington Airport, they do not mind 


making it 2 to 214 hours to go on to Philadelphia (—for 
a 1% hour flight!). The evidence in the record, and 
common knowledge, contradicts this finding. 


The Board refers to no special knowledge outside the 
record which it may have that a surface trip of over an 
hour for a 114 hour flight is not a burden. Indeed, the 
Board has evolved a general standard that an hour’s travel 
is too burdensome: 


“We would normally consider that a community could 
not be adequately served through an airport which 
was more than one hour’s time away.’’* 


The Board’s expertise in other cases led it to conclude 
that an addition of 15 minutes travel time and 90 cents 


16 North Central Airlines (Michigan Points), Order E-19202, January 17, 
1963; Frontier-North Central Route Transfer ‘‘Use it or Lose it’? Investi- 
gation, Order E-22290, June 10, 1965, p. 9. 
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additional cost ‘‘impose considerable inconvenience’? in 
terms of transit time and expense and ‘‘tend to result in 
a deterioration of service to the travelling public’’ which 


*‘assumes greater importance and significance when 
the short-haul nature of . . . local-service operations 
is considered, for the volume of short-haul traffic 
generally decreases as the time, ground distance, and 
expense to the airports of origin and destination in- 
creases.”’ Greensboro/High Point/Winston-Salem Re- 
designation, 34 CAB 227, 231-32 (1961); California- 
Nevada Service, 10 CAB 405, 426 (1949). 


While the Board’s decision is deficient because it nowhere 
fds that the convenience of the public is increased by 
eliminating the service in issue, the finding that the public 
is not substantially inconvenienced by going to Philadelphia 
is unexplained, is directly contrary to the Board’s own 
finding but four years earlier, and is unsupported by 
substantial evidence. 


IIL THE DECISION IS NOT SUPPORTED BY ADEQUATE 
FINDINGS. 


A. Especially Clear and Complete Findings Are 
Required in This Case. 

While the Board may be entitled to latitude in deter- 
mining whether to certificate new service, the elimination 
of a valuable public service upon which substantial invest- 
ment has been erected must meet demanding requirements 
of clear exposition which the court’s rigidly enforce. As 
this court said in Hall v. F.C.C., 99 App. D.C. 86, 237 
F. 2d 567, 572 (1956), reversing for inadequate findings, 
it is ‘‘axiomatic’’ that a ‘‘curtailment of service is not in 
the public interest.”’ 


Agencies which propose to destroy or diminish public 
and private investment, especially in travel which is one 
of America’s basic liberties and foundations of national 
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strength, must clearly and convincingly demonstrate how 
the public gains by the proposed loss.” 


Moreover, the burdens of convincing exposition and 
adequate findings are even heavier in this case because 
the Board is reversing its Examiner who heard and saw 
the witnesses.’* And because the Board is reversing its 
own findings and conclusions as to the same service in prior 
cases.’° 


Finally, the burden of clear explanation is unusually 
heavy because this is the only ‘‘use it or lose it’’ case in 
the Board’s history in which a point unquestionably 
developing over a hundred daily air passengers in the 
market in issue lost its service. 


The Board has retained service at scores of points, 
generating less air traffic than Wilmington and as close 
or closer to alternate air service. In no “‘use it or lose it”’ 
case has it ever eliminated service under the circumstances 


in this record: E.g., local service was retained at Oakland, 
Calif., 12 miles from San Francisco despite enplanements 
of only 2.5 per day (Order H-21162, August 7, 1964), at 
Pascagoula, Miss., 32 miles from Mobile, despite enplane- 
ments of 2.2 to 5 per day, at Shelbyville-Tullahoma, Tenn., 


17 Gilbertville Trucking Co. v. U. S., 371 U.S. 115 (1962); Jacod Siegel 
Co. v. FTC, 327 U.S. 608 (1946) ; Schneiderman v. U. S., 320 U.S, 118 (1943) ; 
U. S. v. Maxwell Land-Grant Co., 121 U.S, 325 (1887); Michigan Consolidated 
Gas Co. v. FPC, 108 App. D.C. 409, 283 F. 2d 204 (1960); City of Pittsburgh 
v. FPC, 99 App. D.C. 113, 237 F. 2d 741 (1956); Churchill Tabernacle v. 
FCC, 81 App. D.C, 411, 160 F. 2d 244 (1947). 


18 Universal Camera v. NLRB, 340 U.S. 474 (1951); In Re United Cor- 
poration, 249 F, 2d 168 (C.A. 3, 1957); U. S. v. Holton, 222 F, 2d $40 (CA. 
7, 1955); Boeing Airplane Co. v. NLRB, 217 F. 2d 369, 373 (C.A, 9, 1954); 
NLEB v. James Thompson § Co., 208 F. 2d 743, 745 (C.A. 2, 1953); Minne- 
apolis-Honeywell Reg. v. FTC, 191 F. 2d 786 (C.A. 7, 1951). 


19 Seoretary of Agriculture v. U. S., 347 U.S. 645, 652-54 (1954); City 
of Lawrence, Mass, v. CAB, 343 F. 2d 583, 588, (C.A. 1, 1965); Northeast 
Airlines V. CAB, 331 F. 2d 579, 588-89 (C.A, 1, 1964); New York Central 
Railroad Co. v. U. S., 207 F. Supp. 483, 498 (S.D.N.Y., 1962). 


57 miles from Nashville, despite enplanements of less than 
5 per day: at Richmond, Ind., 35 miles from Dayton, despite 
enplanements of 4 per day (34 CAB 10 (1961)), at 
Magnolia and Camden, Ark., 27 and 45 miles respectively 
from scheduled service, despite enplanements of 2-2.5 
passengers per day. (30 CAB 484 (1959)). 


In every other “‘use it or lose it’? case the Board has 
held, as the Examiner in this case held, that ability to 
enplane five passengers per day is the primary decisional 
criterion. The Board bears a heavy burden of explaining 
why service is retained in every other case in which it 
found ability to generate five daily enplanements, but in 
this case, although it assumed that Wilmington could meet 
this test (Tr. 1741), the service should be eliminated. 


B. The Board’s Decision Raises More Questions 
Than It Answers. 


Why did the Board reach a different conclusion in this 
case than it did but four years ago when it found that the 
public convenience and necessity required permanent 
certification of Allegheny’s east-west air service at Pitts- 
burgh? What intervening facts developed to now conclude 
that the convenience and needs of the public require 
elimination of this service? The evidence shows increased 
use and demand for the service. The service at Phila- 
delphia was the same in 1961 as it was in 1965. The surface 
journey as long and as costly. 


In its original opinion, the Board gave no indication 
that it was even aware of the fact that it was reversing 
its own decision of only four years earlier under facts 
unchanged except that demand had increased. In the 
Supplemental Opinion, it virtually conceded this error; it 
called the 1961 decision ‘‘probably the most applicable of 
the decisions cited by Wilmington’’. (Tr. 1746). 


The Board recites that it found in 1961 that Allegheny 
had realized an operating gain of $10,000 from its segment 
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3 service at Wilmington and that the community enplaned 
an average of about five passengers per day over a nine 
month period with 114 round trips. It had found that 
‘*Wilmington’s close proximity to the Philadelphia airport 
and the services available there for the traffic to and from 
Pittsburgh were not persuasive countervailing considera- 
tions in those circumstances.” (Tr. 1747). 


The Board does not explain why it reversed every finding 
and conclusion of that case. Rather it says that its present 
decision is ‘‘fully consistent?’ with that case! 


“‘The Board’s treatment and disposition of the Wil- 
mington issues in the Renewal case is a good illustra- 
tion of our approach in ‘use it or lose it? cases, 
generally, and our treatment and determination of 
the Wilmington issue in the pending case is fully con- 


sistent with the Renewal case.’’ (Tr. 1747) 


This bland assertion of consistency in the face of patent 
inconsistency does not satisfy the law’s requirements of 


clear and adequate explanation. Nor does the Board’s 
recitation of various facts in certain other decisions re- 
taining service, which it claims distinguish the cases from 
this case eliminating Service, satisfy the requirement that 
this decision, singular in air transportation history, be 
convincingly explained. 


For example, the Board claims that its retention of local 
Service at Oakland, 12 miles from San Francisco, is dis- 
tinguishable because this is a “logical facility”? for 1.5 
million people. The Greater Wilmington Airport is the 
closest airport for over 800,000 people. The Board further 


20If the Board means that its Present decision is consistent with another 
part of the Renewal case eliminating Wilmington’s service on Allegheny ’s 
segment 7 to Cleveland and Detroit, the confusion is only compounded. The 
decision to retain segment 3 service and renew it permanently was in sharp 
distinction to its decision not to renew the segment 7 service in the same case. 
Morvover, the issue as to segment 7 service was renewal, not elimination of 
service as it is in the instant case. 


points out that the service at Oakland had not been 
adequate which ‘“yndoubtedly accounted” for the poor 
traffic response and justified a trial period of unproved 
service. Wilmington’s service had not been adequate, yet 
the Board without explanation finds Wilmington’s traffic 
history ‘‘a substantial body of experience .- - obviating 
any need for an additional trial period.’’ (Tr. 1748-49). 


The Board completely ignored the fact that its elimina- 
tion of Allegheny’s service at New Haven, Conn., had been 
reversed by the Court of Appeals for the First Cireuit 
in City of Lawrence V. CAB, 343 F. 2d 583 (1965). The 
Board acknowledged this error in Order E-22472, but said 
only that ‘‘Nothing therein warrants or requires any 
change in the Board’s decision.”? (Tr. 1786). 


The Board’s efforts to find this or that special fact in 
other cases retaining service or certificating new service 
under similar circumstances, which it claims distinguish 
those cases, only highlight the absence of any special fact 


in this case which explains the reversal of the Examiner, 
the Board itself in four prior cases, and a result different 
from that reached in every other “Case it or lose it”’ case. 


C. The Absence of Findings Is Highlighted by the Board's 
Decision to Require North-South Service at the Greater 
Wilmington Airport. 


The inadequacy of the Board’s findings to support its 
conclusion that east-west service must be eliminated at the 
Greater Wilmington Airport is heightened by comparison 
with the Board’s unanimous decision only four months ago, 
that north-south service must be provided, and improved 
over inadequate levels, especially when it is remembered 


21 In 1959, a higher level of service by competitive carriers was held ‘‘in- 
adequate’’, and an improper basis for determining Wilmington’s need for 
service. The Board certificated Allegheny for expanded north-south service 
at Wilmington. Northeastern States Area Investigation, 30 CAB 606, 620 
(19%). 
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that Wilmington’s east-west traffic is almost equal to north- 
south traffic. 


In Eastern Air Lines, Inc., Redesignation of Phila- 
delphia, Pa.-Wilmington, Del., Order E-22981, December 8, 
1965, attached hereto as Appendix E, the Board denied an 
application by Eastern for authority to terminate its north- 
south service at the Greater Wilmington Airport. The 
Board noted that Wilmington had developed over 100 pas- 
sengers per day for north-south service in the period 
1956-60. Traffic had fallen to less than 20 per day in 1963, 
with a decline in service at the Greater Wilmington Airport 
and an improvement of service at the Philadelphia Air- 
port. The Board concluded that Eastern should continue 
to serve the Greater Wilmington Airport and should im- 
prove service by providing at least two daily round trips 
to New York and Washington timed for commuter-type 
service, as well as beyond service. 


The Board found that traffic developed with one daily 
round trip being provided by Eastern in 1963 was not a 
proper basis for decision: 


“Such minimal service obviously could not tap the 
full measure of Wilmington’s historic traffic potential, 
and any conclusion based thereon would patently be 
unreliable.”? Order E-22981, p. 8. 


With regard to ‘‘the drawing power of the numerous jet 
and jet-prop flights that will continue to be available to 
Wilmington passengers at the neighboring Philadelphia 
airport”, the Board found: 


‘Wilmington is, on this record, entitled to further 
test of its traffic potential as herein provided, and the 
proximity of the Philadelphia airport in itself is not 
a sound basis for granting Eastern relief from its 
certificate obligations at Wilmington before such a test 
has been conducted and its results have been 
evaluated.’’ p. 10. 
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In the instant Wilmington-Pittsburgh case the Board 
gave no answer to the Examiner who said, 


“If Wilmington generates sufficient traffic, there is no 
more reason why its travelers to Pittsburgh should 
hare to use the Philadelphia Airport than there is for 
its Washington, New York, and Boston travelers to 
be subjected to that inconvenience.’”’ (Tr. 1396). 


Indeed, there is not. Nor is there any reason why the 
traffic developed with one poorly-timed north-south round 
trip is an ‘‘unreliable”’ basis for decision, but the traffic 
developed with one poorly-timed east-west round trip is an 
adequate basis for decision. 


There is no reason why the drawing power of jets and 
jet-props at the Philadelphia Airport in long-haul markets, 
where the significance of surface travel time is lessened, is 
not a sound basis for eliminating service at the Greater 
Wilmington Airport, but the ‘‘strong gravitational pull”’ 
of service at the Philadelphia Airport is the basis for 
eliminating short-haul service. 


There is no reason why Delaware’s north-south travelers 
to New York and Washington should have convenient air 
service at the Greater Wilmington Airport, but its east- 
west travelers to Pittsburgh should not have it. The 
Board’s decision should be reversed to properly reconsider 
its elimination of east-west service and provide an adequate 
explanation. 


D. The Board Made Insufficient Findings on the Subsidy Cost. 


The Board made no findings on subsidy cost in its 
original opinion. This was patent error.” 


The Board purported to correct this error in its Supple- 
mental Opinion by assuming that five daily passengers 


2 Automatic Canteen v. FTC, 746 US. 61, 81 (1953); Anglo-Canadian 
Shipping Co., Ltd. v. Federal Maritime Comm'n, 310 F. 2d 606, 612-13 (C.A. 
9, 1962); Michigan Consolidated Gas Co. ¥. FPC, 108 App. D.C. 409, 283 F. 2d 
204, 218 (1960). 
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would be enplaned, and computing the subsidy cost of two 
round trips. The Board found a break-even need of 
$33,600 and a subsidy of $41,300 after adding allowance 
for return on investment and taxes. It found that this 
figure ‘‘is not of vast proportions in itself,’ but said, in 
light of the fact that Wilmington-Pittsburgh passengers 
‘‘almost without exception’? would not use the service, the 
cost is ‘‘clearly excessive.’’ (Tr. 1787). 


First, the Board never really computed the actual sub- 
sidy cost. Subsidy is paid under a Class Rate. Wilming- 
ton offered evidence that Allegheny’s subsidy receipts 
actually increased $17,448 under the Class Rate when the 
service was discontinued. (Tr. 1067). The Board refused 
to receive this evidence or to permit cross-examination on 
this subject. (Tr. 392). So nowhere is there any fmding 
or evidence of actual dollar cost to the government, if any, 
which the Board claims is a controlling consideration. 


Second, the Board’s findings are confusing. It assumes 


5 passenger enplanements a day, and finds the cost ‘‘not 
of vast proportions.’’ Then it finds that there would not 
be 5 passenger enplanements so that the cost of serving 
5 a day becomes ‘‘clearly excessive.’? This escapes com- 
prehension. Moreover, the Board gave no recognition to 
the fact that the subsidy it computed is less than 1/10 of 
1% of Allegheny’s system subsidy and less than 1/100 of 
1% of the local service industry subsidy. 


Thirdly, subsidy per se is not contrary to the public 
interest. Congress intended that the Board would and 
should subsidize air service; and every certified carrier 
has at one time received heavy subsidy support. The 
Board is not given the responsibility or the function under 
the Act to determine how much the public treasury can 
stand. This decision Congress reserved to itself. In Sec- 
tion 406 of the Act, Congress directed the Board to pay 
such sums as are required, under honest, economical and 
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efficient management, to support service required by the 
public convenience and necessity. 


Finally, the Board does not explain why $33,000 is too 
much for Wilmington’s east-west service but up to $40,000 
is considered in the same case reasonable for Salisbury’s 
service. Or why service to Columbus, Neb., with a popula- 
tion of 12.476, close to Lincoln and Omaha, is to be pro- 
vided at a subsidy cost of $25,000 to $50,000. Service to 
Columbus, Neb., Order E-21736, January 29, 1965. Or why 
Hot Springs, Va. is to receive service at a subsidy cost of 
$61,838. Service to Hot Springs, Va., Order E-20432, 
February 4, 1964. Or why the Board is willing to pay 
subsidy estimated at $168,000 to $232,000 to serve Yampa 
Valley, Colo., which is only the beginning of the cost to the 
taxpayers since there is no airport and construction costs 
were estimated to exceed $300,000. Frontier Airlines 
Service to Western Colorado, Order E-21414, October 19, 
1964. These cases were cited to the Board and the Board 
ignored them. The Board must act with an even hand, or 


explain why. Section 8(b), Administrative Procedure Act, 
5 USC. 1007 (b); Melody Music Inc. v. FCC, App. 
D.C. , 345 F. 2d 730, 732, 733 (1965). 


Iv. THE BOARD’S DECISION LACKS ADEQUATE STANDARDS 
AND PROPER NOTICE THEREOF. 


A. “Public Convenience and Necessity” Is Not an 
Adequate Decisional Standard. 


This case was tried on the assumption by all parties 
that, as a ‘‘use it or lose it’”’ case, the controlling deci- 
sional criteria were ability to generate five daily enplane- 
ments at reasonable subsidy cost. The Examiner applied 
these criteria and was forced to conclude that service 
should be retained. 


The Board held that the Examiner’s approach was ‘‘un- 
duly narrow”’ in applying these clear and specific stand- 
ards. The Board said that the proper standard is 
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‘whether in all the circumstances the public conven- 
ience and necessity require that Allegheny provide 
Wilmington with single-plane Pittsburgh service at the 
local airport.’? (Tr. 1665)* 


“‘Public convenience and necessity’’ is not an adequate 
decisional criterion. This very point was argued and de- 
cided just last year in the First Cireuit Court of Appeals 
in City of Lawrence, Mass. v. CAB, 343 F. 2d 583 (1965). 


That case involved the Board’s elimination, on its own 
motion, of Allegheny’s service at New Haven, Conn. The 
decision in that case was counter to every other decision 
of the Board, and, like this one, could not be justified in 
terms of the decisional criteria and standards applied in 
the other cases. The Board in that case, like this one, 
claimed that ‘‘the only guiding principle is the ‘public 
convenience and necessity’.’’ 343 F. 2d at 588. 


The Court rejected such unfettered discretion. It held, 
‘‘Standards are necessary’’: 


. .. where Congress charges an agency with adminis- 
tering a statute in such broad terms as ‘public con- 
venience and necessity’ it is imperative for the agency 
to narrow, clarify and explain this general directive 
‘to the point of affording a fair degree of predictability 
of decision in the great majority of cases, and of in- 
telligibility in all’. 343 F. 2d at 583. 


This honorable Court has recently pointed out to the 
Civil Aeronautics Board the necessity for defining adminis- 
trative standards. In Western Airlines v. CAB, App. 
DC. , F. 2d (1965), the Court said, 


‘“‘Assuredly the Board has defined no administrative 
standards by which bona fide applicants for certifica- 
23As pointed out in Part IA, supra, this statement is wrong under the 
statute. Tho question is not whether the public convenience and necessity 
require the service, but whether the public convenience and necessity require 
climinating the service, a critical distinction illustrated by the divergent con- 
clusions in this case where the former was applied and the Eastern case, 
supra, Part IIIC, where the latter correct focus for decision was followed. 
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tion might have been given to suppose that any such 
result could be possible.”’ F. 2d at (No. 18305, 
Slip Op. June 3, 1965, p. 8) 


The Board’s claim that it can decide cases on the basis 
of ‘public convenience and necessity,’’ must be rejected. 
Conferring such unbridled freedom on the Board runs con- 
trary to the concept of a nation governed by laws and not 
men. As the Supreme Court admonished, in Burlington 
Truck Lines v. U. S., 371 U.S. 156, (1962) : 


“‘Expert discretion is the lifeblood of the administra- 
tive process, but ‘unless we make the requirements 
for administrative action strict and demanding, ex- 
pertise, the strength of modern government, can be- 
come a monster which rules with no practical limits 
on its discretion,’ ’’ (p. 169)™* 


B. The Board Has Not Given Notice of the New Standards 
Applicable to Wilmington’s East-West Service. 


Wilmington does not know what criteria were applied 
to it, if there are any standards set forth in the Board’s 


confusing opinions other than ‘‘public convenience and 
necessity’. To the extent that the Board announced and 
applied new and different standards to Wilmington, its 
attempt to do so in the decision applying them is patent 
error. All parties tried this case on the basis of the 
traditional narrow, ‘‘use it or lose it’? standards. The 
Board cannot announce new standards without giving ade- 


% The development of decisional criteria, and adherence to them is re- 
quired by the Constitution. The ‘‘half-century experience of government in 
the regulation of transportation’’ provided the ‘‘connotations’’ which saved 
the Motor Carrier Act of 1935 from the charge of unconstitutionally broad 
delegation in Interstate Commerce Commission v. Parker, 326 U.S. 60, 65 
(1945). 

The development by the Secretary of State of clear and narrow standards 
for issuing passports saved his power from being held unconstitutional; and 
the Seeretary was closely held by the Court to those standards, Kent v. 
Dulles, 357 US. 116 (1958). The Court held that where activities ‘‘such 
as travel, are involved, we will construe narrowly all delegated powers that 
cartail or dilute them.’’ 357 US. at 129. 
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quate notice and opportunity to submit evidence and argu- 
ment in light of the new standards of proof. 


As held in Hul v. FPC, 335 F. 2d 355 (C.A. 5, 1964), 


‘*... it is too late for an agency to declare the stand- 
ards to be met by its decision holding that they have 
not been met.’’ 335 F. 2d at 356. 

‘*,,. the Commission had the duty at some stage prior 
to the close of proof to declare what it considered the 
relevant standards to be.’’ 335 F. 2d at 358. 


The Court held the FPC’s announcement of the decisional 
criteria in its final opinion and order violated Section 5(a) 
of the Administrative Procedure Act and the Federal Con- 
stitution as interpreted by Morgan v. U. S., 304 U.S. 1, 18- 
19 (1938). (335 F. 2d at 363.) 


But a few months prior to the Hill decision, this Honor- 
able Court reached the same conclusion in Gonzalez v. 
Freeman, 118 App. D.C. 180, 34 F. 2d 570, 579 (1964), in 


which it held that Section 3(a) of the Administrative Pro- 
cedure Act required the Secretary of Agriculture to estab- 
lish standards before debarring an individual. The paral- 
lel between debarment and elimination of air service is 
striking. Surely, the Civil Aeronautics Board has no 
greater legal right to eliminate historic service without 
prior notice to all parties of the standards to be applied 
than does the Secretary of Agriculture in debarring an 
individual from dealing with the Commodity Credit Corpo- 
ration. 
Respectfully submitted, 


Rosert M. BeckMaN 
Haffer & Beckman 
703 Ring Building 
Washington, D.C. 20036 
Attorney for Petitioner 


New Castle County 
March 31, 1966 Airport Commission 


APPENDIX 


APPENDIX A 
STATUTES 


1. Federal Aviation Act of 1958, as amended, 49 U.S.C. 
1302: 


Sec. 102. In the exercise and performance of its powers 
and duties under this Act, the Board shall consider the fol- 
lowing, among other things, as being in the public interest, 
and in accordance with the public convenience and neces- 
sity: 

(a) The encouragement and development of an air- 
transportation system properly adapted to the present and 
future needs of the foreign and domestic commerce of the 
United States, of the Postal Service, and of the national 
defense ; 


(b) The regulation of air transportation in such manner 
as to recognize and preserve the inherent advantages of, 


assure the highest degree of safety in, and foster sound 
economic conditions in, such transportation, and to im- 
prove the relations between, and coordinate transportation 
by, air carriers; 


(c) The promotion of adequate, economical, and efficient 
service by air carriers at reasonable charges, without un- 
just discriminations, undue preferences or advantages, or 
unfair or destructive competitive practices; 


(d) Competition to the extent necessary to assure the 
sound development of an air-transportation system prop- 
erly adapted to the needs of the foreign and domestic com- 
merce of the United States, of the Postal Service, and 
of the national defense; 


(e) The promotion of safety in air commerce; and 


(f) The promotion, encouragement, and development of 
civil aeronautics. 
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2. Federal Aviation Act of 1958, as amended, 49 U.S.C. 
1371 (d)(1): 

Sec. 401(d)(1) The Board shall issue a certificate au- 
thorizing the whole or any part of the transportation cov- 
ered by the application, if it finds that the applicant is fit, 
willing, and able to perform such transportation properly, 
and to conform to the provisions of this Act and the rules, 
regulations, and requirements of the Board hereunder, and 
that such transportation is required by the public con- 
venience and necessity ; otherwise such application shall be 
denied. 

3. Federal Aviation Act of 1958, as amended, 49 U.S.C. 
1371(g): 


Sec. 401(g) The Board upon petition or complaint or 
upon its own initiative, after notice and hearings, may 
alter, amend, modify, or suspend any such certificate, in 
whole or in part, if the public convenience and necessity 
so require. . . 


4. Federal Aviation Act of 1958, as amended, 49 U.S.C. 
1376(a) and (b): 


Sec. 406(a) The Board is empowered and directed, upon 
its own initiative or upon petition of the Postmaster Gen- 
eral or an air carrier, (1) to fix and determine from time 
to time, after notice and hearing, the fair and reasonable 
rates of compensation for the transportation of mail by 
aircraft, the facilities used and useful therefor, and the 
services connected therewith (including the transportation 
of mail by an air carrier by other means than aircraft when- 
ever such transportation is incidental to the transporta- 
tion of mail by aircraft or is made necessary by conditions 
of emergency arising from aircraft operation), by each 
holder of a certificate authorizing the transportation of 
mail by aircraft, and to make such rates effective from 
such date as it shall determine to be proper; (2) to pre- 
scribe the method or methods, by aircraft-mile, pound-mile, 
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weight, space, or any combination thereof or otherwise, for 
ascertaining such rates of compensation for each air car- 
rier or class of air carriers; and (3) to publish the same. 


Sec. 406(b) In fixing and determining fair and reason- 
able rates of compensation under this section, the Board 
considering the conditions peculiar to transportation by 
aircraft and to the particular air carrier or class of air 
carriers, may fix different rates for different air carriers 
or classes of air carriers, and different classes of service. 
In determining the rate in each case, the Board shall take 
into consideration, among other factors, (1) the condition 
that such air carriers may hold and operate under certifi- 
cates authorizing the carriage of mail only by providing 
necessary and adequate facilities and service for the trans- 
portation of mail; (2) such standards respecting the char- 
acter and quality of service to be rendered by air carriers 
as may be prescribed by or pursuant to law; and (3) the 
need of each such air carrier for compensation for the 
transportation of mail sufficient to insure the performance 


of such service, and, together with ail other revenue of the 
air carrier, to enable such air carrier under honest, eco- 
nomical, and efficient management, to maintain and con- 
tinue the development of air transportation to the extent 
and of the character and quality required for the com- 
merce of the United States, the Postal Service, and the 
national defense. 


5. Federal Aviation Act of 1958, as amended, 49 U.S.C. 
1485(f): 


Sec. 1005(f) Every order of the . . . Board shall set 
forth the findings of fact upon which it is based. . . 

6. Administrative Procedure Act, 5 U.S.C. 1002(a): 

Sec. 3. Except to the extent that there is involved (1) 
any function of the United States requiring secrecy in the 


public interest or (2) any matter relating solely to the 
internal management of an agency— 
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(a) Rules—Every agency shall separately state and 
currently publish in the Federal Register (1) descriptions 
of its central and field organization including delegations 
by the agency of final authority and the established places 
at which, and methods whereby, the public may secure 
information or make submittals or requests; (2) state- 
ments of the general course and method by which its func- 
tions are channeled and determined, including the nature 
and requirements of all formal or informal procedures 
available as well as forms and instructions as to the scope 
and contents of all papers, reports, or examinations; and 
(3) substantive rules adopted as authorized by law and 
statements of general policy or interpretations formulated 
and adopted by the agency for the guidance of the public, 
but not rules addressed to and served upon named persons 
in accordance with law. No person shall in any manner be 
required to resort to organization or procedure not so 
published. 

7. Administrative Procedure Act, 5 U.S.C. 1004(a): 


Sec. 5. In every case of adjudication required by statute 
to be determined on the record after opportunity for an 
agency hearing, except to the extent that there is involved 
(1) any matter subject to a subsequent trial of the law 
and the facts de novo in any court; (2) the selection or 
tenure of an officer or employee of the United States other 
than examiners appointed pursuant to section 11; (3) pro- 
ceedings in which decisions rest solely on inspections, tests, 
or elections; (4) the conduct of military, naval, or foreign 
affairs functions; (5) cases in which an agency is acting 
as an agent for a court; and (6) the certification of em- 
ployee representatives— 


(a) Notice—Persons entitled to notice of an agency 
hearing shall be timely informed of (1) the time, place, 
and nature thereof; (2) the legal authority and jurisdic- 
tion under which the hearing is to be held; and (3) the 
matters of fact and law asserted. In instances in which 
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private persons are the moving parties, other parties to 
the proceeding shall give prompt notice of issues contro- 
verted in fact or law; and in other instances agencies may 
by rule require responsive pleading. In fixing the times 
and places for hearings, due regard shall be had for the 
convenience and necessity of the parties or their repre- 
sentatives. 


8. Administrative Procedure Act, 5 U.S.C. 1006(c): 


Sec. 7. In hearings which section 4 or 5 requires to be 
conducted pursuant to this section— ... 


(c) Evidence.—Except as statutes otherwise provide, 
the proponent of a rule or order shall have the burden of 
proof... 


9. Administrative Procedure Act, 5 U.S.C. 1007(b): 


Sec. 8(b) Submittals and Decisions—Prior to each 
recommended, initial, or tentative decision, or decision 
upon agency review of the decision of subordinate officers 
the parties shall be afforded a reasonable opportunity to 
submit for the consideration of the officers participating in 
such decisions (1) proposed findings and conclusions, or 
(2) exceptions to the decisions or recommended decisions 
of subordinate officers or to tentative agency decisions, and 
(3) supporting reasons for such exceptions or proposed 
findings or conclusions. The record shall show the ruling 
upon each such finding, conclusion, or exception presented. 
All decisions (including initial, recommended, or tentative 
decisions) shall become a part of the record and include a 
statement of (1) findings and conclusions, as well as the 
reasons or basis therefor, upon all the material issues of 
fact, law, or discretion presented on the record; and (2) 
the appropriate rule, order, sanction, relief, or denial 
thereof. 
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APPENDIX B 


CIVIL AERONAUTICS BOARD 
Cretiricatioxn or TRUE Copy 


Washington, February 10, 1966 


I Hesesy Ceeriry that the annexed is a true copy of the 
complete minutes of the official Board meeting held on 
Jane 1, 1965 between 10:25 a.m. and 11:45 am.; and ex- 
cerpts of the official Board minutes of January 13, June 8, 
July 23 and November 2, 1965 and January 10, 1966 re- 
lating to the Salisbury-Wilmington ‘‘Use It or Lose It”’ 
Case, Docket 14214, on file in the Minutes Section, Civil 
Aeronautics Board, Washington, D. C. 


Masex McCarr 
Chief, Minutes Section 
(Official title) 


Orrice or THE SECRETARY OF THE Boarp 


I Heeesy Ceeriry that Mabel McCart who signed the 
foregoing certificate, is now, and was at the time of signing, 
Chief, Minutes Section, C. A. B., and that full faith and 
credit should be given her certificate as such. 


Ix Wrrsess Wuezzor, I have hereunto subscribed my 
name, and caused the seal of the Civil Aeronautics Board 
to be affixed this tenth day of February, one thousand nine 
hundred and sixty-six. 


Huazoitp R. SaxpERson 
Secretary, 
Crvm AzgzoxauTics Boarp 
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Excerpt From Minutes of a Meeting of the Civil Aeronautics 
Board Held at Its Office in Washington, D. C., January 
13, 1965 

PRESENT: 


Mr. Boyd, Chairman; Mr. Murphy; Mr. Minetti—Mem- 
bers of the Board 


Mr. Johnson for Member Gurney 
Mr. McAdams for Member Gillilland 


The Board convened at 11:05 a.m. 


3. Ratification of actions taken by notation on January 
5, 8, 11 and 12, 1965. The Board ratified the following 
actions taken by notation on the dates shown: 


(6) Adoption of an Opinion of the Board prepared by 
Member Minetti (exhibit 4096) in the Salisbury- 
Wilmington ‘‘Use It or Lose It’’ Case, Docket 14214 
et al., with Acting Chairman Boyd, Members Minetti 
and Gillilland concurring, and Acting Vice Chair- 
man Murphy and Member Gurney not taking part in 
the decision; and adoption of Order No. E-21665 
(exhibit 4096a). (January 11, 1965) 


/3/ Harotp R. SanpERson 


Harold R. Sanderson 
Secretary 


8 


Minutes of a Meeting of the Civil Aeronautics Board Held at 
Its Office in Washington. D. C. June 1. 1965 


PResENT: 


Mr. Boyd, Chairman; Mr. Murphy; Mr. Minetti; Mr. 
Gilliland; Mr. Adams—Members of the Board 


The Board convened at 10:25 a.m. 


1. The Board ratified the following actions taken pur- 
suant to delegations of authority on May 25 and 28, 1965. 
The Board ratified the following actions taken pursuant to 
delegations of authority: 


(1) Order E-22218 (exhibit 4543), issued on May 25, 
1965, granting American Flyers Airline Corp. ex- 
emption to conduct two round-trip pro rata pass- 
enger charter flights, one between Detroit and 
Nassau, Bahamas for Major Bowling League, De- 
troit, Docket 16166, and the other between New 
York and Montego Bay, Jamaica for Knickerbocker 
League of New York City, Docket 16167. 


Order E-22219 (exhibit 4544), issued on May 25, 
1965, granting Capitol Airways, Inc., exemption to 
perform one round-trip pro rata passenger charter 
flight between New York and Nassau, Bahamas pur- 
suant to a contract with the Contractors Gourmet 
Association, Inc., Docket 16157. 


Order No. B-22235 (exhibit 4545), issued on May 28, 
1965, granting Purdue Aeronautics Corporation ex- 
emption to perform 11 single entity charter flights 
between various points in the United States and 
Reindeer Lake, Saskatchewan, Canada during the 
period June 12-July 14, 1965 pursuant to a contract 
with Doughboy Industries, Inc., Docket 16158. 


2. Ratification of actions taken by notation on May 25, 
26, 27 and 28, 1965. The Board ratified the following ac- 
tions taken by notation on the dates shown: 
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(1) Adoption of Order B-22213 (exhibit 4546) declining 
to exercise the Board’s right of discretionary review 
of examiner’s Order E-22021 which denied petition 
of Compania Ecuatoriana de Aviacion, S.A. for 
leave to intervene in the Aerovias Ecuatorianas, 
C.A. foreign air carrier permit proceeding in Docket 
15911; and making said Order E-22021 effective as 
the action of the Board, with all five Board Mem- 
bers concurring. (May 25, 1965) 


Decision of the Board to permit to become effective 
certain first-class jet fares and increased minimum 
propeller fares proposed by Mohawk Airlines, Inc., 
with all five Board Members concurring. (May 25, 
1965) 


Adoption of Order E-22214 (exhibit 4547) granting 
request of New Castle County Airport Commission 
for discretionary review of examiner’s initial de- 
cision in the Eastern Air Lines, Inc., Redesignation 
of Philadelphia, Pa.Wilmington, Del. proceeding, 


Docket 14493; and staying said initial decision in 
its entirety until further order of the Board, with 
Boyd, Murphy, Minetti and Adams concurring, and 
Gillilland dissenting. (May 25, 1965) 


Adoption of an Opinion (exhibit 4548) in the 
American Renewal Chicago-Mexico City Nonstop 
Route case, Docket 10455, with all five Board Mem- 
bers concurring; and adoption of Order E-22614 
(exhibit 4548a), subject to approval by the Presi- 
dent of the United States. (May 25, 1965) 


Approval of a report (exhibit 4549) on probable 
causes of aircraft accident occurring during calendar 
year 1964 and analyzed during the period March 
16 through 31, 1965, with all five Board Members 
concurring. (May 26, 1965) 
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(6) Adoption of Order E-22222 (exhibit 4550) granting 
American Express Company an exemption relieving 
it from refiling with the Board, when it becomes a 
corporation, any document, agreement or report 
previously submitted under various sections of the 
Federal Aviation Act; permitting the corporation to 
sueceed to the operating rights of the joint stock 
association; continuing effectiveness of prior ap- 
provals obtained from the Board; and stating that 
the Board will expect the company to file an adop- 
tion notice of its tariff pursuant to Subpart T of 
Part 221 of the Economic Regulations, Docket 16035, 
with all five Board Members concurring. (May 26, 
1965) 


Approval of a letter (exhibit 4551) to the Honorable 
J. W. Fulbright, Chairman, Senate Foreign Rela- 
tions Committee, submitting, in connection with hear- 
ings being held before the Committee, the Board’s 
views in support of the ratification of The Hague 


Protocol, and outlining the scope and effect of pro- 
visions of proposed aviation accident insurance legis- 
lation, complementary to the Protocol, which was 
jointly submitted to the Congress on April 30, 1965, 
by the Board, the State Department and the Federal 
Aviation Agency, with all five Board Members con- 
curring, but Member Minetti submitting the follow- 
ing comment, with which Vice Chairman Murphy 
concurs, for the record: ‘‘ Although I favor the pro- 
posed legislation requiring the carriers to provide 
a minimum of $50,000 insurance for passengers in 
international flight that originate or terminate in 
the United States, I am not persuaded that the 
United States should ratify The Hague Protocol as 
it is presently constituted. Since ratification con- 
tinues to be the will of the majority, I will concur.”’ 
(May 26, 1965) 
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(8) Adoption of Order E-22225 (exhibit 4552) denying 
petition of North Central Airlines, Inc., for recon- 
sideration of Order E-22183, which granted a stay 
pendente lite to Pontiac, Port Huron and Reed City, 
Mich. through May 29, 1965; and clarifying the 
Board’s intention in granting the stay of effective- 
ness of its decision that deleted the above cities from 
North Central’s certificate in the Michigan Points 
“Use It Or Lose It’’ Case, Docket 14668 et al., with 
Boyd, Minetti and Gillilland concurring, and Murphy 
and Adams not participating. (May 27, 1965) 


Adoption of Order E-22226 (exhibit 4553) denying 
all petitions for reconsideration of Order E-22029 
in the Service to Terre Haute, Indiana case, Docket 
13256 et al., and staying through July 26, 1965 effec- 
tiveness of E-22029 insofar as it orders amendment 
of Trans World Airline’s certificate for route 2 with 
respect to service at Terre Haute and authorizes 
TWA to suspend service at Terre Haute, with Boyd, 
Murphy, Minetti and Gillilland concurring and 
Adams not participating. (May 27, 1965) 


Adoption of Order E-22223 (exhbit 4554) staying 
through June 1, 1965 effectiveness of amended cer- 
tificates issued to Alaska Airlines for route 138, to 
Cordova Airlines for route 124, to Pacific Northern 
Airlines for route 139 and to Pan American World 
Airways for route 150 in the Pactfic Northwest- 
Alaska Air Service Case, Docket 13463 et al., with 
Boyd, Minetti, Gillilland and Adams concurring and 
Murphy not participating. (May 27, 1965) 


Adoption of Order E-22224 (exhibit 4555) condi- 
tioning the Board’s prior approval of Air Traffic 
Conference of America Baggage Resolution 115.15 
Agreement CAB 11914, to provide that any carrier 
may file new baggage rules differing from the pro- 
visions of that resolution without withdrawing from 


12 


the entire ATC agreement containing the Standard 
Interline Passenger Procedures; and providing in- 
terested persons 15 days to comment, Dockets 16142 
and 16143, with Murphy, Minetti, Gilliland and 
Adams concurring, and Boyd not participating. 
(May 27, 1965) 


Adoption of Order S-1301 (exhibit 4556) declining 
to exercise the Board’s right of discretionary review 
of examiner’s initial decision in Administrator v. 
Robert Van Dover, Docket SE-510; making said ini- 
tial decision, hereafter to be identified as Order S- 
1300, effective as the final decision of the Board; 
and making three-month suspension of respondent’s 
airman certificate effective on June 7, 1965, with 
Murphy, Minetti, Gillilland and Adams concurring, 
and Boyd not participating. (May 27, 1965) 


Approval of a letter (exhibit 4557) to the Honorable 
Warren G. Magnuson, Chairman, Senate Committee 
on Commerce, setting forth the Board’s report rec- 
ommending enactment of S. 1940, to a bill “To amend 
the Act of July 8, 1940, relating to the transporta- 
tion of the remains, families and effects of Federal 
employees dying abroad, so as to restore the bene- 
fits of such Act to employees dying in Alaska and 
Hawaii, and for other purposes,” with Murphy, 
Minetti, Gillilland and Adams concurring, and Boyd 
not participating. (May 27, 1965) 


Adoption of Order S-1302 (exhibit 4558) lifting 
through June 25, 1965 suspension of respondent’s 
airman certificate, ordered in Order S-1295, pending 
judicial review in Administrator v. William Joseph 
Westerfield, Docket SE-542, with Murphy, Minetti, 
Gilliland and Adams concurring, and Boyd not par- 
ticipating. (May 28, 1965) 


Adoption of Order E-22229 (exhibit 4559) dismis- 
sing complaint of The Flying Tiger Line Inc. against 
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reduced rates on fresh fish proposed by Trans World 
Airlines, Inc., from Los Angeles and San Francisco 
to 15 major air destinations served by TWA east 
and north of Oklahoma City, thus permitting said 
rates to become effective on an experimental basis 
without investigation, Docket 16154, with Murphy, 
Minetti, Gillilland and Adams concurring, and Boyd 
not participating. (May 28, 1965) 


Adoption of Order E-22230 (exhibit 4560) granting 
San Francisco and Oakland Helicopter Airlines, Inc., 
exemption to provide scheduled service in the Oak- 
land area utilizing air cusion vehicles for 12 months 
from date of inauguration of service or until De- 
cember 31, 1966, whichever shall first occur, Docket 
19872, with Murphy, Minetti, Gilliland and Adams 
concurring, and Boyd not participating. (May 28, 
1965) 


(17) Adoption of Order E-22234 (exhibit 4561) granting 
Eastern Air Lines, Inc., exemption to operate ten 


trips in each direction between New York/Newark 
and Halifax, Nova Scotia transporting individually 
ticketed passengers traveling on tours arranged by 
Tauck Tours, Inc., during the period June 27 through 
August 29, 1965, Docket 16123, with Murphy, Minetti, 
Gillilland and Adams concurring, and Boyd not par- 
ticipating. (May 28, 1965) 


Adoption of Order E-22227 (exhibit 4562) granting 
motion of Central Airlines, Inc., for consolidation 
and expeditious hearing of its applications and peti- 
tions, as amended, in Dockets 12713 and 15120 
through 15126; entitling such consolidated proceed- 
ing the Central Airlines, Inc., Route 81 Investiga- 
tion, Docket 16196 et al., and including therein ‘use 
it or lose it’? issues and route realignment; and dis- 
posing of various motions, applications and peti- 
itons, with Murphy, Minetti and Gillilland concur- 
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ring, and Boyd and Adams not participating. (May 
28, 1965) 

Adoption of Order E-22238 (exhibit 4563) denying 
petitioin of Bureau of Economic Regulation for dis- 
cretionary review of examiner’s initial decision in 
the Trans-Texas Airways, Inc., ‘‘Use It or Lose It’’ 
Investigation (Galveston, Texas Portion), Docket 
14938; issuing amended certificate to Trans-Texas 
for route $2; and making said initial decision, as 
modified, hereafter to be identified as Order E-22237 
(exhibit 4563a), effective as the final order of the 
Board, with Murphy, Minetti and Adams concurring, 
Boyd not participating, and Gillilland dissenting for 
the record as follows: ‘‘I would review the initial de- 
cision based primarily on the position of the Bureau 
that review is required because of the policy ques- 
tion involved relative to the administration of the 
subsidy program.’’ (May 28, 1965) 


3. Domestic Service Mail Rate Case, Docket 15726-—Peti- 
tion filed by the postmaster General, December 2, 1964, re- 
opening the rate. The Board, with Chairman Boyd not 
participating in the vote, tentatively adopted a Statement 
of Provisional Findings and Conclusions and Order to 
Show Cause® proposing that the line-haul element of the 
service mail rate be reduced from 30.17 to 27.15 cents per 
ton-mile, said rate to be effective from June 19, 1965 
through December 31, 1966; dismissing various petitions 
for consolidation; and terminating the proceeding in Doc- 
ket 15726. The Board directed the staff to confer with 
The Flying Tiger Lime Inc. in a farther effort to clarify 
that carrier’s position as to the otherwise unanimous 
setlement of the rate case. If Flying Tiger agrees with 
the settlement, the order will issue without further refer- 


* See mtg. June 15, Item 5 (Show Cause Order returned to staff for revi- 
sion); and mtg. July 21, Item 2—revised Statement of Provisional Findings 
and Conelusions and Order to Show Cause (E-22461) adopted. 


15 


ence to the Board; otherwise, the staff was directed to 
report back to the Board for further instructions. 


By the same action, the Board, with Chairman Boyd not 
participating, tentatively adopted an Order of Investiga- 
tion,** for simultaneous issuance with the above show 
cause order, to ascertain the costs of mail service under 
current conditions and those expected to exist under a 
priority mail plan which has been proposed by the Post- 
master General, and to determine and fix the final service 
mail rates to be paid subsequent to December 31, 1966. 


The staff, including the recorder, was excused at 11:15 
a.m., and the Board met in executive session. 


The Board recessed at 11:45 a.m. and reconvened at 3:30 
p.m., with Charles S. Murphy, Chairman, Robert T. Murphy, 
Vice Chairman, and G. Joseph Minetti, Whitney Gillilland 
and John G. Adams, Members, present. 


Excerpt From Minutes of a Meeting of the Civil Aeronautics 
Board Held at Its Office in Washington, D. C.. June 8, 1965 


PRESENT: 
Charles S. Murphy, Chairman; Robert T. Murphy, 
G. Joseph Minetti, Whitney Gillilland, John G. Adams 
—Members of the Board 
The Board convened at 10:00 a.m. 
° e e . o e e e e e 
2. Ratification of actions taken by notation on May 28, 
June 1, 2, 3, 4 and 7, 1965. The Board ratified the follow- 
ing actions taken by notation on the dates shown: 


(11) Adoption of Supplemental Opinion and Order E- 
22953 (exhibit 45S4) denying reconsideration in the 


** At mtg. July 21 a revised Order of Investigation (E-22462) was adopted. 
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Salisbury-Wilmington ‘Use It or Lose It”’ Case, 
Docket 14214, with Chairman Boyd, Members Minetti 
and Gillilland concurring, and Vice Chairman Mur- 
phy and Member Adams not taking part in the deci- 
sion. (June 1, 1965) 


/s/ Haroup R. SaxpErson 
Harold R. Sanderson 
Secretary 


Excerpt From Minutes of a Meeting of the Civil Aeronautics 
Board Held at Its Office in Washington. D. C.. July 23. 1965 


PRESENT: 


Charles S. Murphy, Chairman; Robert T. Murphy, 
G. Joseph Minetti, Whitney Gillilland 
—Members of the Board 


Mr. Haskins for Member Adams 
The Board convened at 10:00 a.m. 


2. Salisbury-Wilmington ‘‘Use It or Lose It’? Case, Doc. 
14214; Eastern Air Limes, Inc., Redesignation of Philadel- 
phia, Pa.-Wilmington, Del., Doc. 14493—Petition for Re- 
argument and Reconsideration and Motion for Consoli- 
dated Oral Argument. The Board had before it, together 
with related filings, a petition and motion filed by the New 
Castle County Airport Commission, representing Wilming- 
ton, Delaware, requesting reargument and reconsideration 
of Order E-22253 and consolidation for oral argument of 
Dockets 14214 and 14493. 


Chairman Murphy stated that he had qualified himself 
to participate in the disposition of the petition and motion 
and would take part in the discussion thereof and any 
action that might be taken with respect thereto. Mr. Has- 
kins advised the Board that Member Adams had likewise 
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qualified and had instructed him as to the position to be 
taken on his behalf. 


Vice Chairman Murphy stated that he would not partici- 
pate in the case. 


Following discussion, the Board, with Vice Chairman 
Murphy not voting, adopted Order E-22472 (exhibit 4741) 
dismissing in part and denying in part the aforementioned 
document filed by the New Castle County Airport Commis- 
sion. 


/s/ Haroup R. Sanperson 
Harold R. Sanderson 
Secretary 


Excerpt From Minutes of a Meeting of the Civil Aeronautics 
Board Held at Its Office in Washington, D. C. November 
2. 1965 

PRESENT: 


Charles C. Murphy, Chairman; G. Joseph Minetti, 
John G. Adams, 
—Members of the Board 
Mr. Deegan for Vice Chairman Murphy 
Mr. McAdams for Member Gillilland 
The Board convened at 3:25 p.m. 

2. Ratification of actions taken by notation on October 
26, 27, 28, 29 and November 1, 1965. The Board ratified the 
following actions taken by notation on the dates shown: 

o e . J . es e e * es e 
(10) Adoption of Order E-22821 denying motion of the 
New Castle County Airport Commission for leave to 

file a petition for reconsideration of Order E-22472 in 

the Salisbury-Wilmington ‘‘Use It or Lose It’’ Case, 
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Docket 14214, with Chairman Murphy, Members 
Minetti, Gilliland and Adams concurring and Vice 
Chairman Murphy not participating. (October 29, 
1965) 


/s/ Hanoup R. SanpERson 
Harold R. Sanderson 
Secretary 


Excerpt From Minutes of a Meeting of the Civil Aeronautics 
Board Held at Its Office in Washington. D. C. January 
0. 1966 
PEESEST: 
Charles S. Murphy, Chairman; Robert T. Murphy, 
G. Joseph Minetti, Whitney Gillilland, John G. Adams 
—Members of the Board 


The Board convened at 9:30 am. 


« s : ad s *. es s o & 

2. Ratification of actions taken by notation on January 
3, 4, 5,6 and 7, 1966. The Board ratified the following ac- 
tions taken by notation on the dates shown: 


(18) Adoption of Order E-23098 (exhibit ) denying 
motion of the New Castle County Airport Commis- 
sion requesting the Board to vacate Orders E-21665, 
E-22253 and E-22472 in the Salisbury-Wilmington 
““Use It or Lose It’’ Case, Docket 14214, with Chair- 
man Murphy, Members Minetti, Gilliland and Adams 
concurring, and Vice Chairman Murphy not partici- 
pating. (January 7, 1966) 

s dl s se * ° e * ° 
/8/ Hanow R. SanpERson 
Harold R. Sanderson 
Secretary 
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APPENDIX C 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Order No. E-22549 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C., 
on the 16th day of August, 1965 


Docket 7984 e¢ al. 
REoreNED SouTHERN TRANSCONTINENTAL SERVICE CasE 
Order 


By Order E-22252, adopted June 1, 1965, the Board 
awarded Eastern Air Lines a new route between Florida 
and Texas. Petitions for reconsideration and answers 
thereto have been filed by various parties. In view of the 
matters which have been raised by the petitions and the 
fact that only two of the three Board Members who par- 
ticipated in the original decision are still Members of the 
Board, the Board has decided to hear oral argument on 
the substantive issues raised by the petitions. 


Accorp1nciy, It Is Onperep: That the petitions for recon- 
sideration in this proceeding be set for oral argument be- 
fore the Board at a time to be designated. 


By the Civil Aeronautics Board. 


Harotp R. SanpErson 
Secretary 


20 
APPENDIX D 
Order No. E-22820 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WaSHINGTOS, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D.C., 
on the 29th day of October, 1965 


Docket 13256 et al. 
Service To Tesre Havre, Lxpiana 


Order 


By Order E-22029 (April 13, 1965), the Board, by a 3-2 
vote, determined that TWA’s authority to serve Terre 
Hante on route 2 should be terminated and that the public 
convenience and necessity require neither Ozark’s certifica- 
tion to serve Terre Haute, nor Lake Central’s extension 
from Terre Haute to St. Louis.t There followed petitions 
for reconsideration by Terre Haute and several other 
parties. In the meantime, Member Gurney had retired and, 
the remaining four Board members who had participated 
in the original decision being equally divided, Terre Haute’s 
petition for reconsideration failed for want of a majority. 


Five days later, Chairman Boyd also left the Board and 
was succeeded on the same day by the present Chairman. 


2The majority consisted of Chairman Boyd and Members Gurney and 
Gilliland. Viee Chairman Murphy and Member Minetti dissented. 


2Order E-22226 (May 27, 1965). By the same order, the Board denied 
the petitions for reconsideration filed by Columbus, Lake Central, and Ozark. 
It also stayed the effectiveness of Order E-22029, pending judicial review, 
insofar as it ordered amendment of TWA’s certificate of publie convenience 
and necessity by deletion of Terre Haute. Member Adams, who had become 
a. member of the Board on April 30, did not participate in Order E-22226. 
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On July 23, 1965, Terre Haute filed a petition for 
judicial review of Order E-22029 in the United States 
Court of Appeals for the Seventh Circuit. City of Terre 
Haute v. Civil Aeronautics Board, No. 15,260. TWA has 
intervened in the review proceeding in support of the 
Board’s order. 


On September 17, 1965, counsel for Terre Haute 
addressed a letter to the Board’s General Counsel in which 
it was suggested that the Board join with Terre Haute in 
a motion to the Court for remand of the case to the Board 
for further consideration. Briefly, the bases for this 
suggestion were, inter alia, that recent aircraft acquisitions 
by carrier parties to the proceeding have ‘‘inject[ed] 
economic factors, not heretofore considered by the Board, 
which require economic valuation in relation to flight 
operations for the airlines concerned”’, and the Board’s 
recent order in the Reopened Southern Transcontinental 
Service Case, directing oral argument on petitions for 
reconsideration, in part because ‘‘only two of the three 


Board Members who participated in the original decision 
are still Members of the Board . . .”? (Order E-22549, 
August 16, 1965). 


TWA opposes Terre Haute’s suggestion. In a letter to 
the Board’s General Counsel dated October 5, 1965, TWA 
argues that changes in Board membership normally afford 
no basis for reconsideration of decisions and that the 
Southern Transcontinental situation is distinguishable from 
this one.* TWA emphasizes, however, that its sole 
objection is to further consideration of the question of 
deletion of Terre Haute from its certificate. It states that 
it would have no objection to a reopening confined to the 
question whether a local service carrier should be 


3In Southern Transcontinental the original decision, although unanimous, 
had been decided by a bare quorum (three Board members) and by the time 
petitions for reconsideration had been filed, one of these three had left the 
Board. 
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certificated as a replacement for its service, along with 
dismissal of Terre Haute’s appeal. 


The Board has decided to give further consideration to 
all aspects of this case. The carriers’ acquisition of, and 
plans to acquire, new types of equipment have obvious 
bearing on the issues and, in our judgment, these are 
matters which should be further explored. Moreover, 
Terre Haute’s petition for reconsideration was denied 
because the Board was evenly divided, rather than on the 
merits of the petition; and only one member of the original 
majority is still a member of the Board. In all of these 
circumstances, we have concluded, as a matter of discre- 
tion, that the Board should again consider this case.‘ 
Accordingly, subject to any necessary permission from the 
Court of Appeals for the Seventh Circuit, we shall vacate 
Orders E-22029 and E-22226, and direct Board Counsel 
to move the Court for remand of the proceeding to the 
Board for further consideration. 


Promptly after any remand, the parties will be notified 


of the Court’s action. Within 20 days of such notice, the 
parties shall file a statement of views or position with 
respect to the action the Board should take and the pro- 
cedures it should follow in the remanded proceeding. 
Within 10 days thereafter the parties may file consolidated 
answers to the statements of the other parties. 


Ir Is Tuezzrore OEDERED: 


1. That Orders E-22029 and E-22226 be and the same 
hereby are vacated, subject to such approval as may be 
deemed to be necessary by the United States Court of 
Appeals for the Seventh Circuit. 


4 Our action is not to be construed as a departure from the view, previously 
expressed, that changes in Board membership, standing alone, should not 
normally serve as 2 basis for reconsideration. Salisbury-Wilmington ‘‘Use It 
or Lose It’’ Case, Order E-22472 (July 23, 1965); Large Irregular Air Carrier 
Investigation, 28 C.A-B. 487, 488 (1959). On the contrary, we reaffirm that 
view. Our action bere is based upon the special facts and circumstances of 
this particular case. 
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2. That appropriate application be made to the Court 
of Appeals of the Seventh Circuit in City of Terre Haute 
v. Civil Aeronautics Board, No. 15,260, for remand of this 
proceeding to the Board for further consideration. 


3. That notice of such remand shall be given by the Chief 
Examiner to all parties to this proceeding promptly there- 
after. 


4. That within 20 days of such notice, the parties shall 
file a statement of views or position with respect to the 
action the Board should take and the procedures it should 
follow in the remanded proceeding, and within 10 days 
thereafter the parties may file consolidated answers to the 
statements of the other parties. 


By the Civil Aeronautics Board: 


Hanrovp R. SanpErson 
Secretary 
(Szar) 
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APPENDIX E 
Order No. E-22981 
UNITED STATES OF AMERICA 


CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docxer 14493 


Eastern Ar Lives, Ixc., 
RepesicNaTIoN oF PHTMaDELPHIA, Pa.- 
Wuarsctox, DEL. 


Decided: December 8, 1965 
Public convenience and necessity do not require amend- 
ment of Eastern Air Lines’ certificates for routes 5 and 
6 so as to delete the intermediate point Wilmington, 
Del, or to redesignate the intermediate points Philadel- 
phia, Pa, and Wilmington, Del., as a hyphenated 


point Philadelphia, Pa.-Wilmington, Del. 
APPEARANCES: 
Same as in the examiner’s initial decision. 
Opinion 


By THe Boarp: 

Wilmington, the principal city of Delaware and the only 
city in the State receiving scheduled air service, is an inter- 
mediate point on Eastern Air Lines’ routes 5 and 6 
and Allegheny Airlines’ route 97, and is served by both 
carriers. Eastern is authorized to serve Wilmington on a 
routing between Boston, Providence, Hartford-Springfield, 
New Haven, New York-Newark, Philadelphia, Wilmington, 
Baltimore, and Washington, and points beyond Washington 
to the south and southwest. Allegheny also has a route 


1 Maps showing Eastern’s routes 5 and 6 at the time of the examiner's 
initial decision are included in the initial decision. 
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segment between Boston and Washington. The segment 
extends between Boston, Providence, New London, Hart- 
ford-Springfield, New Haven, Bridgeport, Islip, New York- 
Newark, Trenton, Philadelphia-Camden, Wilmington, 
Baltimore, and Washington. It is a temporary authoriza- 
tion, and the question of the renewal and amendment of 
the authorization is involved in a recently-instituted investi- 
gation? Allegheny possesses no route authority beyond 
Washington. 


In this proceeding we are concerned with Eastern’s ap- 
plication for amendment of its certificates for routes 5 
and 6 so as to redesignate the separate points Wilmington 
and Philadelphia as a single hyphenated point Philadelphia- 
Wilmington, or alternatively, to delete Wilmington from 
the certificates. It is Eastern’s intention to terminate its 
service at the Greater Wilmington Airport and to serve 
Wilmington exclusively through the Philadelphia Interna- 
tional Airport if its request for hyphenation is granted. 


Following public hearing, Examiner Richard A. Walsh 
issued his initial decision. He granted Eastern’s request 
for hyphenation of Wilmington and Philadelphia in the 
carrier’s certificates, and rejected the portion of the car- 
rier’s application seeking complete elimination of the point 
from its certificates. Thereafter, the Board exercised its 
discretionary right to review the initial decision.* Since 
briefs have been filed‘ and oral argument has been heard, 
the case stands submitted for decision. 


Upon consideration of the record and the contentions of 
the parties, we find that Wilmington should be retained as 
a separate intermediate point on Eastern’s system and 


2 Allegheny Arlines, Inc., Segment 3 Renewal and Route Realignment Inves- 
tigation, Order E-22629, September 7, 1965. 
3 Order E-22214, May 25, 1965. 


4The New Castle County Airport Commission filed a brief to the Board. 
Eastern adopted its brief to the examiner as its brief to the Board. 
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will deny the carrier’s application. Except as modified 
herein, we adopt as our own the findings and conclusions of 
the examiner in the excerpts from his initial decision 
which are attached hereto as an appendix. 


In concluding that Eastern should be allowed to terminate 
its Wilmington service, the examiner found essentially 
that the trunkline carrier’s withdrawal from the community 
would benefit both Eastern and Allegheny and would not 
result in significant inconvenience to Wilmington’s pas- 
sengers. He analyzed the historic traffic response and 
trend at Wilmington and the Wilmington markets served or 
authorized to be served by Eastern and Allegheny, con- 
sidered the proximity of the Philadelphia airport and the 
services offered there, and found that Eastern’s short-haul 
service at the Wilmington facility is an unnecessary dupli- 
eative service and that the city’s need for long-haul service 
to points on Eastern’s system can best be met through the 
Philadelphia airport. As indicated by his rejection of a 
proposal advanced by Wilmington for service on three 


existing daily Electra round trips operated by Eastern, the 
examiner was persuaded that Wilmington’s ability to 
generate traffic at its local airport to beyond-gateway 
points and on-segment communities of interest, such as 
New York and Washington, D. C., is not sufficient to sup- 
port a suitable pattern of single-plane service by Eastern 
with modern equipment. 


For reasons which follow, we have concluded that Wilm- 
ington should not lose the services of Eastern, the last of 
three trunkline carriers once certificated to serve the com- 
munity,’ without being given an opportunity to demon- 
strate its traffic generating ability in response to a suitable 
pattern of frequencies by Eastern with modern equipment 
at the community’s local airport. Absent a fair test over 

STWA, American, and Eastern. TWA was suspended at Wilmington in 


All American Certificate Eenewal Case, 17 C.A.B. 400 (1953), and American 
was suspended in Northeastern States Arca Investigation, 30 C.A.B. 606 (1959). 
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a reasonable period indicating that Eastern’s services are 
not being adequately patronized, the Board is not persuaded 
that the elimination of Wilmington from Eastern’s routes 
is now warranted. 


On this record, it appears to us that Wilmington has 
the potential to generate an adequate response to an im- 
proved service pattern at its local airport facility. The 
evidence with respect to the community’s traffic record 
prior to 1961 suggests that Wilmington possesses such 
traffic generating ability. During the period 1956 through 
1960, Wilmington generated an annual average of 43,000 
O&D passengers, or 118 passengers per day. For the 
three-year period 1958-1960, Eastern’s passenger origina- 
tions at Wilmington averaged more than 16,000 annually, 
or over 44 daily. This traffic record was developed with a 
pattern of multiple daily frequencies operated with twin- 
engine piston aircraft, which, although offering single- 
plane service in both directions to many points, also offered 
service in only one direction to a large number of other 


points, little commuter service, and no coach service. 


The decline in Eastern’s Wilmington traffic noted in 
the initial decision began in 1960. Eastern’s O&D traffic 
decreased from 33,490 in 1959 to 32,090 in 1960, or 4 per- 
cent, and fell off sharply in the next three years to a low 
of 6,935 in 1963. The carrier’s passenger originations de- 
creased from 18,710 in 1959 (51 daily) to 15,206 in 1960 
(42 daily), or 19 percent, and then dropped off precipit- 
ously to 4,803 in 1963. Concurrently, however, there were 
significant changes in the volume and quality of Eastern’s 
service at the Greater Wilmington Airport. Aircraft de- 
portures were reduced from 2,538 in 1959 to 1,929 in 1960, 
or 24 percent, and to 683 in 1963. The number of points 
provided with single-plane service fell from 23 in 1959 to 
21 in 1960 and 8 in 1963. In 1959, 11 points, and in 1960, 9 
points, received single-plane service in both directions; 
in 1963, there were only 5 such points. Commuter service, 
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operated to 4 points in 1959 and 1960, was provided to 
only 1 point in 1963. Throughout the 1959-1963 period 
Eastern continued to operate twin-engine piston aircraft, 
Martin-404 or Convair-440, at Wilmington. 


‘At the same time significant developments were occur- 
ring in Eastern’s services at the Philadelphia airport. 
Scheduled departures increased from 10,347 in 1959 and 
10.483 in 1960 to 12,977 in 1963. Whereas Eastern per- 
formed only 105 prop-jet departures and no jet departures 
in 1959, in 1960 it performed 2,389 prop-jet departures and 
336 jet departures, and in 1963 increased these totals to 
5,198 and 2,396, respectively. Eastern in 1963 was still 
offering 4,083 4-engine piston departures at Philadelphia, 
but twin-engine piston departures had fallen to 1,300 in 
1963 from 5,014 in 1959. According to the record, Eastern 


is carrying an estimated 40,000 Delaware passengers 
annually through the Philadelphia airport. 


These developments would indicate that there has been 
no real decrease in Wilmington’s traffic potential, and that 
as Eastern withdrew its service at the Wilmington airport 
and improved its operations at the Philadelphia facility 
the Wilmington traveler transferred his patronage to the 
airport where he could obtain a service responsive to his 
needs. Further, there is no showing on this record that 
Eastern made any effort during the period of declining 
traffic at the Wilmington airport to arrest and reverse the 
traffic decline consistent with its obligation under its certifi- 
cate to operate a schedule pattern at Wilmington offering 
the community suitable service to primary communities 
of interest on the carrier’s route. 


We are, of course, aware that Allegheny’s entry into 
Wilmington’s local north-south markets in the 1959-1963 
period had its effect upon the number of Wilmington 
passengers using Eastern’s services. Thus, the record 
shows that Allegheny’s O&D passengers increased from 
3,510 in 1959 to 6,110 in 1960, and to 14,855 in 1963, and 
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that its passenger originations grew from 1,835 and 2,723 in 
1959 and 1960, respectively, to 6,703 in 1963, as it per- 
formed an increased volume of service at Wilmington air- 
port (811 and 1,291 departures in 1959 and 1960, respec- 
tively, and 1,397 in 1963). It would appear, however, that 
it was Eastern’s service withdrawal at the Wilmington air- 
port coupled with the augmentation of its services at the 
Philadelphia airport which had the principal adverse im- 
pact upon Wilmington’s traffic response to Eastern’s 
services at the local airport, and that there continues to 
be a considerable traffic potential at the Wilmington 
facility available for development by Eastern with suitable 
service. 


Further, if Eastern provides Wilmington with an im- 
proved service pattern at the community’s own airport 
for a reasonable period of time, the attending circumstances 
are favorable to a good traffic response to the service. For 
service to points on Eastern’s system south and southwest 
of Washington, no single-plane service is presently offered 


at the Wilmington airport. The Wilmington passenger 
must now make a surface backhaul to the Philadelphia 
airport for such service which is more time-consuming and 
costly than a forward haul to Wilmington’s more con- 
veniently located airport would be, or he must resort to one- 
or two-carrier connections at the Washington gateway if 
he uses the services of Eastern or Allegheny at the Wilm- 
ington airport. Each of these alternatives has disadvan- 
tages that operation of a direct single-plane service at the 
Wilmington facility would overcome. For service to points 
along the Washington-Boston corridor, Allegheny pro- 
vides a limited frequency at Wilmington with Martin-202 
equipment. Its current services consist of two daily round 
trips at the Greater Wilmington Airport, one serving 
Philadelphia-Wilmington-Washington and the other serv- 
ing Trenton-Wilmington-Washington southbound and 
Washington-Wilmington-Philadelphia-Trenton northbound* 


— 


6 Official Airline Guide, October 1965. 
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Allegheny does not provide single-plane service at Wilming- 
ton to such points certificated to both Allegheny and East- 
ern as Boston, Providence, Hartford-Springfield, New 
Haven, New York-Newark, and Baltimore, and there is 
no showing in this record that Allegheny plans any new 
or improved services at Wilmington in the immediate or 
forseeable future.? Accordingly, it is evident that Eastern 
has an unchallenged opportunity in both Wilmington’s 
long-haul and short-haul markets to exploit the community’s 
traffic potential. 


Wilmington seeks a pattern of six useful flights a day 
at its local airport operated by Eastern with Electra 
aircraft or other modern equipment, comparable in volume 
to the number of frequencies provided by the carrier in 
1959-1960 with twin-engine piston aircraft.* It is not for 
us in this proceeding to determine the precise volume or 
quality of the service that Eastern should provide, although 
it would appear to us that Wilmington’s New York and 
Washington markets should at least be given a two daily 


round trip service with departure and arrival times of a 
commuter-type nature. At this stage the matter of devis- 
ing a suitable pattern of service is within the province of 
Eastern’s management. 


We are unable to find any circumstances establishing 
that the grant of relief to Eastern from its certificate obli- 


7Im response to an information request Allegheny stated that it did not 
plan any change in service frequency at Wilmington in the event Eastern 
ceased its service. 

% We note in this respeet the examiner’s concern that any service Eastern 
could provide at Wilmington would be 2 multistop service to points south of 
Washington, such as Richmond, Raleigh, Charlotte, and Atlanta (initial deci- 
sion, at page 27). However, as Wilmington points out, 60 percent of Delaware 
pamengers utilizing Eastern’s service at the Philadelphia airport to points 
other than Boston, New York, and Washington, took flights with one or more 
stops en route, and only 40 percent used nonstop service to long-haul points 
and only about 1 out of 6 passengers used nonstop jet flights. This circum- 
stance would indicate that Wilmington passengers would patronize a suitable 
service at the local facility even if it involved en route stops. 
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gations at Wilmington in advance of resumption of an 
improved service pattern is in the public interest and in 
accordance with the public convenience and necessity. The 
record shows that Wilmington was not an unprofitable 
point for Eastern in 1960 when it was given service of 
suitable volume and caliber. While it would appear from 
Eastern’s evidence that the carrier incurred an operating 
loss of $149,245 in 1963 at Wilmington, this computation 
reflects the financial result of an abbreviated Convair 
service pattern limited to an operation between Washing- 
ton, Wilmington, and Newark. Such minimal service 
obviously could not tap the full measure of Wilmington’s 
historic traffic potential, and any conclusion based thereon 
would patently be unreliable. In any event the cost to 
a trunkline carrier of serving a point is only one of a 
number of factors entering into a determination of whether 
the public convenience and necessity require the elimina- 
tion of the carrier from the point, and the fact that a service 
entails an operating loss does not ipso facto justify re- 


lieving the carrier of its obligation to serve the loss point.” 


Moreover, there is no apparent inconsistency between 
Eastern’s reinauguration of an improved pattern of service 
at Wilmington and the carrier’s equipment modernization 


9 Eastern’s own exhibits show that in 1960 when it operated a multi-frequency 
servico into the Wilmington airport with twin-engine piston aircraft, it 
achieved an estimated operating profit of $82,711, even charging the Wilming- 
ton operation with the cost of every planc-mile operated. If only the costs of 
stopping at Wilmington and cireuity mileage had been charged to the cost of 
serving the community, the estimated operating profit would have been much 
greater, 


10 We find it unnecessary to resolve the disagreement between the partics as 
to the prospective financial results of the three daily round trip Electra service 
proposal advanced by Wilmington and opposed by Eastern. The proposal in 
question, lacking Eastern's managerial expertise, is hypothetical in nature, 
and we believe that more dependable results can be obtained if, as provided 
herein, Eastern’s management fashions a service pattern for Wilmington 
which will fairly test the community’s traffic generating abilities in response 
to that service. 


program and route aspirations." If it was Eastern’s in- 
tention by phasing out twin-engine aircraft from its fleet 
to withdraw from operations of a ‘“‘local service’’ or short- 
hanl nature and to participate more effectively in long- 
haul trunkline transportation, the carrier’s reequipment 
program does not bear this intention out. Rather, it 
would appear to us, based upon data in the carrier’s Form 
41 reports with respect to the modern aircraft which it has 
on hand and on order for delivery in the near future, such 
as the Lockheed Electra, Boeing-727, and DC-9, that East- 
ern will continue to serve the short- and medium-range 
markets characterizing its system, and therefore that 
continued service to Wilmington will not be incompatible 
with its plan to modernize its aircraft fleet and streamline 
its route stracture. 


We have not disregarded the drawing power of the 
numerous jet and jet-prop flights that will continue to be 
available to Wilmington passengers at the neighboring 
Philadelphia airport when Eastern upgrades its services 
at the Wilmington airport, or the prospective completion 
of a new highway between Wilmington and the Philadelphia 
airport now under construction which will facilitate access 
to the Philadelphia airport for the Wilmington traveler. 
Wilmington is, on this record, entitled to a further test 
of its traffic potential as herein provided, and the proximity 
of the Philadelphia airport in itself is not a sound basis 
for granting Eastern relief from its certificate obligations 
at Wilmington before such a test has been conducted and 


11 Eastern asserted in this regard that it was seeking to further its plans 
for the elimination of points on its system served primarily with twin-engine 
aireraft and not capable of sustaining economic operations with larger aircraft, 
and therefore incompatible with Eastern’s fleet and route development pro- 
gram as a trunkline carrier moving into the jet age. As part of these plans, 
Fastern stated that it was attempting to withdraw from ‘‘local service’’ cities, 
such as Wilmington, north of Atlanta on route 5 and north of Jacksonville on 
route 6, and to concentrate its diminishing twin-engine fleet around its Atlanta 
maintenance base on the southern portion of its routes until such time as all 
*‘twin-engine’’ cities were deleted from its system. 
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its results have been evaluated. The interstate highway 
in question is not projected for completion until 1968. 


We have also taken into account the advantages and 
disadvantages to Allegheny of preserving Eastern’s 
authority at Wilmington. We find no demonstration in this 
record as to the extent the elimination of Eastern’s Wilm- 
ington services would benefit the local service carrier. 
Eastern estimated that Allegheny, upon exclusive access to 
Washington and New York traffic carried by Eastern to 
and from Wilmington, would realize $35,472 in additional 
revenue annually. However, since there was no accom- 
panying estimate of Allegheny’s expense, the impact upon 
the carrier’s subsidy requirement cannot be determined. 
Moreover, inasmuch as Allegheny does not operate Wilm- 
ington-New York service, there is no basis for concluding 
that Allegheny would obtain Eastern’s revenues in this 
market. 


Deletion of Eastern would, of course, eliminate a duplica- 
tive service in the Wilmington-Washington market served 
by Allegheny. Otherwise, on this record there is no sub- 
stance to Eastern’s contention that ‘‘with the elimination 
of competition by Eastern at Wilmington and removal of 
the latent threat of a superior competitive effort, Allegheny 
will respond to such traffic opportunities at Wilmington as 
may be available to it and, in the long-run, improve the 
quality and quantity of its scheduling at Wilmington.”’ 
Although Allegheny has unused authority duplicating East- 
ern’s authority at points along the Boston-Washington cor- 
ridor and was a party to this proceeding, it submitted no 
evidence of any plans to offer new or improved short-haul 
services in markets along the corridor, and any assumption 
that the local service carrier would exploit the monopoly 
opportunities at Wilmington that deletion of Eastern would 
provide is unsupported. 


On the other hand, we cannot overlook the obvious ad- 
verse effect that operation of an increased level of service 
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by Eastern at the Wilmington airport would have upon 
Allegheny. The immediate impact would be felt by the local 
service carrier in the Wilmington-Washington market 
which it serves. From a long-run standpoint Eastern’s 
resumption of an improved caliber of service at Wilming- 
ton with modern equipment would probably deter Allegheny 
from competing for Wilmington’s traffic moving in markets 
along the Boston-Washington corridor. As Wilmington 
is a temporary point on Allegheny’s Boston-Washington 
route and, as previously noted, the renewal of Allegheny’s 
authority to serve the route is involved in a proceeding 
started not long ago, consideration can be given in the 
renewal case to the issue of whether Allegheny should be 
eliminated at Wilmington. 


The examiner in approving Eastern’s withdrawal from 
Wilmington relied, in part, upon the Board’s decisions in 
Peoria-Springfield= and Roanoke™ in which a trunkline 
carrier was eliminated at communities served by a local 
service carrier. We have examined those decisions and 
find important factual differences from the present pro- 
ceeding warranting the difference in the conclusions reached 
in those cases and in the proceeding before us here. In 
the cited decisions, unlike the instant case, there was no 
showing of circumstances justifying further experimenta- 
tion with the trunkline carrier’s services at the cities in 
question, and the record established that upon elimination 
of the trunkline carrier the communities would obtain an 
overall improvement in service from the local service car- 
rier serving the communities, with insignificant incon- 
venience to the traveling public and benefits of a substan- 
tial nature to the deleted trunkline carrier, the surviving 
local service carrier, and, indirectly through present or 
prospective subsidy reduction, the Federal Government. 


12 Ozark Air Lines and American Airlines Service at Peoria and Springfield, 
IL, 26 C.A.B. 201 (1962). 


13 Boanoke Service by American Airlines, Inc., 35 C-A.B. 774 (1962). 
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Eastern, at oral argument, cites as precedent for termi- 
nation of its Wilmington service the Board’s decision in the 
Salisbury-Wilmington case™ deleting Wilmington as a point 
on Allegheny’s segment 3. Although the two cases have 
in common the question of the inhibiting effect of the 
services provided through the nearby Philadelphia air- 
port upon Wilmington’s traffic generating potential through 
its own airport, there are significant differences in other 
respects, and we find nothing in the Board’s earlier decision 
that would, in the different circumstances of this case, 
warrant deletion of Eastern at Wilmington at this time. 


The Salisbury-Wilmington case was a ‘‘Use It or Lose 
It”? proceeding which had as its focal point the question 
of whether a subsidized local service carrier, Allegheny, 
should be required to continue service to Wilmington for 
the primary purpose of providing service between Wilm- 
ington and the single point, Pittsburgh. The Board there 
found that the record established that the nonstop Wilm- 
ington-Pittsburgh schedules which Wilmington cited as its 
principal need would require several hundred thousand 
dollars of subsidy support annually, and that even a multi- 
stop operation such as that suggested by the examiner 
would require subsidy support that would be disproportion- 
ate to the public benefits that would flow from the operation. 
It further found that the record showed that even during 
the period in which Allegheny had provided a well- 
promoted service that was sufficient to fairly test Wilming- 
ton’s traffic generating capabilities as a point on segment 
3, the traffic response had been marginal. 


In contrast, the present proceeding presents the question 
of whether a nonsubsidized trunkline carrier, Eastern, 
which under its certificates can provide single-plane or 
single-carrier service to a significant number of points 
with which Wilmington has a community of interest, should 


14 Salisbury-Wilmington ‘‘Use It or Lose It’? Case, Orders E-21665 January 
21, 1965, and E-22253, Juno 1, 1965. 
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be allowed to terminate its service to the community. More 
important, during the period that Eastern’s traffic moving 
through Wilmington’s own airport declined sharply from 
its earlier substantial levels, Eastern’s service was not 
such as to fairly test the community’s traffic generating 
capabilities. 

Based upon the foregoing considerations, we find that 
the public convenience and necessity do not require either 
termination of Eastern’s authority to serve Wilmington, 
Del., on routes 5 and 6, or redesignation of Wilmington, 
Del, with Philadelphia, Pa., on said routes as the hyphen- 
ated point Philadelphia, Pa.-Wilmington, Del. 


We have considered all the matters and arguments ad- 
vanced by the parties and find that no alteration in our 
decision is warranted or required. 


Accordingly, in view of the foregoing and all the facts 
of record, we find: 


1. That Eastern’s application in Docket 14493 for de- 
letion of Wilmington, Del., from its routes 5 and 6 or for 
redesignation of Philadelphia, Pa., and Wilmington, Del., 
on said routes as Philadelphia, Pa.-Wilmington, Del., 
should be denied. 


2. That this proceeding should be terminated. 
An appropriate order will be entered. 


Mvcegrny, Chairman, Mcrpuy, Vice Chairman, Mrxert1, 
Guimiaxp and Apams, Members, concurred in the above 
opinion. 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOAED 
WASHINGTON, D. C. 


Order No. B-22981 


Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C. on the 8th day of December, 1965 
Docket 14493 


Eastern Arm Lives, Inc., REDESIGNATION OF 
Purapeveai, Pa.-WmMrIncTon, DEL. 


Order 
A full public hearing having been held in the above-en- 
titled proceeding, and the Board, upon consideration of 
the record, having issued its opinion containing its findings, 
conclusions, and decision, which is attached hereto and 
made a part hereof; 
Ir 1s ORDERED: 


1. That the application of Eastern Air Lines, Inc., in 
Docket 14493, be and it hereby is denied; 


2. That this proceeding be and it hereby is terminated. 
By the Civil Aeronautics Board: 


Harotp R. Sanverson 
Secretary 
(SEAL) 


Excerpts From the Initial Decision of Examiner Richard A. 
Walsh in Eastern Air Lines, Inc. Redesignation of Phila- 
delphia, Pa.-Wilmington. Del., Docket 14493 


Preliminary Statement. This proceeding involves the 
application of Eastern Air Lines, Inc. (Eastern), as 
amended, under Section 401(g) of the Federal Aviation 
Act of 1958, as amended, for the redesignation of Phila- 
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delphia, Pennsylvania, and Wilmington, Delaware, as a 
single hyphenated point on Eastern’s Routes 5 and 6, or 
in the alternative, the deletion of Wilmington from the 
carrier’s certificates for each route. 


Leave to intervene was granted to Allegheny Airlines, 
Inc. (Allegheny) and to the New Castle County Airport 
Commission (the Commission) which represents the in- 
terests of Wilmington in this case. Public hearings were 
held in Wilmington and Washington, D. C., and briefs have 
been filed by Eastern and the Commission. 


Positions of the Parties. Eastern contends that in view 
of the progressive decline in Wilmington’s traffic and the 
availability to Wilmington passengers of a great variety 
of long-haul services at the Philadelphia Airport, it should 
be relieved of its obligation to serve Wilmington and that 
Allegheny should have exclusive authority to provide that 
city with local service in the Washington-Wilmington-New 
York-Boston corridor. 


Wilmington’s position is in substance that there is a 
continuing need by both the private and business interests 
in Wilmington and in the adjoining ten-county area of 
Delaware, Maryland, New Jersey and Pennsylvania for 
Eastern’s service through the Greater Wilmington Airport. 
That area, which is one of the most highly industrialized 
in the nation, had a 1960 population of $13,000. 


Ecoxosmic CHARACTERISTICS 


The basic economic characteristics of Wilmington have 
been discussed in a prior Board case ;? therefore, they will 
not be repeated. Suffice it to say that Wilmington and the 
Wilmington metropolitan area comprise one of the foremost 
industrial complexes in Eastern United States. Is is recog- 
nized as the chemical capital of the nation. It is the home 
of the E. I. du Pont de Nemours & Company which has 


1 Northeastern States Arca Investigation, 30 CAB 606 (1959). 
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29 plants and 8 sales offices in a number of other eastern 
cities including points in Tennessee, Texas, Virginia, the 
Carolinas, Florida, Georgia, Kentucky, Alabama, the New 
England states and Missouri. A number of other nation- 
ally known corporations have plants in the Wilmington 
metropolitan area including the Hercules and Atlas Powder 
Companies, Morton Salt, West Virginia Pulp and Paper, 
Motor Wheel, Ronson, Tidewater Oil and Shell Oil. Ex- 
elusive of plant employees Dupont employs approximately 
15,000 persons in the Wilmington area. Dover, capital 
city of Delaware, had a 1960 population of 7,250. It is 
located approximately 46 miles south of Wilmington. The 
International Latex Corp. and General Foods plants in 
Dover have several thousand employees. The Dover Air 
Force Base, which has a complement of 10,000 military 
personnel and 12,000 dependents, is located on the out- 
skirts of the city. 


Although the population of Wilmington proper declined 
from 110,356 in 1950 to 95,827 in 1960, the population of 


New Castle County, in which Wilmington is situated, in- 
creased 40.5 percent from 219,000 in 1950 to 307,000 in 
1960. During the same period Delaware’s population in- 
creased 40.3 percent from 318,000 to 446,000 and in terms 
of population increase it ranked sixth in the nation. 


Delaware is a wealthy state. In 1960 it ranked ninth 
nationally in percentage of households having annual cash 
incomes of $10,000 or over, third in retail sales per house- 
hold, with an average of $4,933, and fourth in retail sales 
per capita, with an average of $1,417. 


The Wilmington metropolitan county area ranks fifth in 
effective buying income per household and tenth in effect- 
ing buying income among the nation’s 300 leading metro- 
politan county areas. It ranks 40th in population and third 
in effective buying income per household among the 80 
metropolitan county areas served by Eastern. New Castle 
County ranks 11th in effective buying income per capita 
among the 3,071 counties in the United States. 
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Extstrx¢ SERvIcEs 


Wilmington is presently being served by Eastern and 
Allegheny. Eastern provides the city with one flight in 
each direction daily to New York, New Haven, Providence, 
and Washington. Allegheny provides it with two round- 
trip flights daily, one a turnaround flight in each direction 
between Wilmington and Washington, and the other round- 
trip provides the city with early morning southbound 
service from Boston, Hartford, and Philadelphia and to 
Philadelphia in the reverse direction. 


Wilmington receives 17 northbound and 16 southbound 
rail services daily by the Pennsylvania Railroad to such 
cities as Washington, Baltimore, Philadelphia, Trenton, 
Newark, and New York. It also has 7 through rail services 
daily in each direction by the Pennsylvania and New 
Haven Railroads to a number of New England cities in- 
cluding Boston, Providence, New Haven, Hartford, and 
Bridgeport. It receives through service daily by the Penn- 
sylvania and the Atlantic Coastline railroads on a frequency 
of one roundtrip to Miami, two to St. Petersburg, four to 
Richmond, Rocky Mount, and Jacksonville, and two to 
Augusta, Georgia and Wilmington, N. C. Wilmington re- 
ceives through service daily to the southeast by the Penn- 
sylvania and Seaboard Airline railroads on a frequency 
of five roundtrips to Richmond and Raleigh, four to 
Columbia, Savannah, Jacksonville, West Palm Beach, and 
Miami, three to Tampa, two to Atlanta and Birmingham, 
and one to St. Petersburg. It also receives through service 
daily by the Pennsylvania, Southern and Norfolk & Western 
railroads on a frequency of five roundtrips to Birmingham, 
three to Greenville, Atlanta, Chattanooga, and New Orleans, 
and two to Montgomery and Mobile and by the Pennsyl- 
yania and Chesapeake and Ohio Railway on a frequency 
of two roundtrips daily to Cincinnati and one to Louisville. 


Railway transit time from Wilmington to Washington is 
approximately one hour and from Wilmington to Phila- 
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delphia and New York approximately 38 minutes and 2 
hours and 10 minutes, respectively. 


In addition to Wilmington’s local bus service to nearby 
cities Greyhound Lines operates 10 trips daily in each di- 
rection from Wilmington to Philadelphia and Baltimore 
and 15 trips in each direction daily to Washington and 
New York. Wilmington has 4 trips daily northbound to 
Newark and New York and 3 daily southbound to Balti- 
more and Washington by Safeway Trailways and 7 trips 
in each direction daily from Norfolk and 2 in each direction 
daily to Camp Lejeune and Wilmington, N. C. by Carolina 
Trailways. Connecting services are available at New York 
to points in New England and at Washington to other 
southern and southeastern points. Travel time from 
Wilmington to Baltimore is approximately 2 hours; to 
Washington 3 hours; and to New York 1 hour and 35 
minutes. 


Eastern’s PRESENTATION 


Existing Routes 5 and 6.—KEastern’s Route 5 extends 
from Boston to St. Louis, San Antonio and Brownsville 
via such intermediate points, among others, as New York, 
Philadelphia, Washington, Pittsburgh, Louisville, Rich- 
mond, Atlanta, New Orleans, and Houston. Route 6 
extends south to Miami from Minneapolis-St. Paul, Detroit, 
Toronto, and Boston via a number of intermediate points 
including Milwaukee, Chicago, Cincinnati, Pittsburgh, New 
York, Philadelphia, Washington, Charlotte, Jacksonville, 
Tampa, and West Palm Beach. 


The Board has recently authorized Eastern to terminate 
service at Atlantic City and New Haven on Routes 5 and 6,? 
at Danville, Va. and Anderson, S. C. on Route 5, and at 
Savannah, Ga. on Route 6. Wilmington is the only remain- 


2The effective date of Board Order E-20901 (August 4, 1964), deleting 
Now Haven as an intermediate point on Routes 5 and 6 was stayed by Order 
E-21123 dated July 28, 1964, pending court review. 
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ing local service point on Route 5 north of Atlanta and 
Eastern is seeking to eliminate service at all local service 
cities on Routes 5, 6 and 10 such as Florence, S. C., Albany, 
Macon, Rome, Brunswick, and Waycross, Ga., Gainesville, 
and Ocala, Fla., Dothan and Muscle Schoals, Ala., Baton 
Rouge, Lafayette and Lake Charles, La., and Beaumont/ 
Port Arthur, Texas. 


Purpose of Eastern’s Proposal._—The elimination of ser- 
vice at Wilmington is a part of Eastern’s overall plan to 
streamline its routes by eliminating service at local service 
points so as to accelerate its conversion to an all jet fleet 
and to discontinue service with twin-engine piston type 
aircraft north of Atlanta on Route 5 and north of Jackson- 
ville on Route 6. Only Wilmington stands in Eastern’s 
way of accomplishing its objective on Route 5 and only 
Wilmington and Florence on Route 6. Eastern asserts that 
its Wilmington service is competitive with Allegheny’s in 
the Washington, New York and Boston markets and with 
its own long-haul service at Philadelphia to beyond gateway 
points. 

The evidence.—In 1960 when Eastern provided Wilming- 
ton with five flights per day, 13.7 percent of its system 
available seat miles was operated with twin-engine piston 
type aircraft and only 31 percent with turbine-powered 
aircraft. By the 1st quarter 1964, its twin-engine seat 
miles had declined to 3.5 percent of total available seat 
miles while turbine powered seat miles increased to 78.3 
percent. In 1960 Eastern’s twin-engine fleet consisted of 80 
aircraft whereas it now numbers only 20. Scheduled de- 
partures by all carriers at the Philadelphia Airport in- 
creased from 43,046 in 1960 to 54,827 in 1963 while de- 
partures at Wilmington by Eastern and Allegheny declined 
from 3,222 to 2,083 during the same period. Eastern’s 
departures at Philadelphia totaled 12,977 in 1963 of which 
7,594 were operated with pure jet and jet-prop aircraft. 
Eastern’s piston-engine departures at Philadelphia de- 
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clined from 8,984 in 1958 to 5,383 in 1963 while its jet de- 
partures increased from zero to 7,594 during the same 
period. Eastern’s twin-engine piston departures at Phila- 
delphia declined from 5,005 in 1958 to 1,300 in 1963. 


During 1963 Eastern enplaned a total of 302,424 
passengers at the Philadelphia Airport. It currently car- 
ries an estimated 39,500 Wilmington passengers through 
the Philadelphia Airport each year which is only a portion 
of the Delaware passengers who use the Philadelphia Air- 
port for service.* Eastern contends that the service at 
Philadelphia is so superior to that at Wilmington and has 
attracted so many Wilmington passengers that its jet 
service at Philadelphia is now competitive with its piston- 
engine service at Wilmington. This, according to Eastern, 
has resulted in a decline in Wilmington’s traffic from 44,642 
passengers in 1958, to 32,910 in 1961 and to 20,560 during 
the first 9 months of 1963. Passenger originations at the 
Wilmington Airport in 1963 totaled 11,506, of which 
Allegheny carried 6,703 or 58.3 percent of the total. Dur- 
ing the same year Allegheny operated 1,397 of Wilmington’s 
2,083 total aircraft departures; passengers per departure 
on Hastern and Allegheny averaged only 7.0 and 4.8, re- 
spectively; mail, express, and freight originations at Wil- 
mington amounted to 129.77, 24.16 and 39.91 tons, respec- 
tively, of which Allegheny carried 96.3, 86.9, and 60.4 per- 
cent, respectively, and Eastern only 3.7, 13.1 and 39.6 per- 
cent, respectively, of the total. Eastern’s inbound and out- 
bound load factors at Wilmington in 1963 averaged only 
29.9 and 38.7 percent, respectively. 

Approximately 71 percent of Eastern’s 13,520 O&D 
passengers at Wilmington during the first 9 months of 
1963 traveled to and from Boston, Kinston, N. C., New 
York City, Richmond, and Washington. The remaining 

3 Airport Shuttle Service, Inc. one of the two limousine carriers operating 


between Wilmington and the Philadelphia Airport carries approximately 
6,000 passengers a month between Wilmington and the Philadelphia Airport. 
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traffic was distributed over a number of cities which ex- 
changed less than 3 passengers a day with Wilmington. 
The same five cities, together with Nashville, accounted 
for over 60 percent of Eastern’s O&D traffic at Wilming- 
ton in 1960. Wilmington’s primary traffic flow is to Boston, 
New York and Washington which exchanged 1,910, 2,100, 
and 2,840 passengers with Wilmington in 1960. The beyond 
gateway traffic is primarily to the south and southwest to 
such cities as Richmond, Nashville, Kinston, Charleston, W. 
Va., Louisville, Charlotte, Raleigh, Staunton, and Chatta- 
nooga which exchanged 7.7, 6.6, 5.4, 4.4, 4.0, 3.6 3.2, 3.2, and 
3.0 passengers per day with Wilmington in 1960. Eastern 
is not authorized to serve Kinston and Staunton and Nash- 
ville is not authorized for service on Routes 5 and 6. This 
leaves Richmond, Charleston, Raleigh, and Chattanooga 
as Wilmington’s main beyond gateway markets on Routes 5 
and 6 which collectively exchanged an average of only 12.9 
one-way passengers with Wilmington per day. 


During May, 1960, Eastern provided Wilmington with 
five flights daily including two from Atlanta, Anderson, 
Greenville, Charlotte, Winston Salem, Greensboro and 
Washington, one to New York, three to Washington, and 
one to Charleston, W. Va., Lexington, Louisville, Raleigh- 
Durham and Columbia. Although Richmond received only 
connecting service and Raleigh only southbound service 
during that period their traffic increased more than ten 
percent from 1958 to 1960. None of these markets includ- 
ing Boston, New York, and Washington exchanged more 
than 7.7 passengers per day with Wilmington in 1960 and 
Eastern had to compete with Allegheny in the Washington, 
Boston and New York markets which in the aggregate 
exchanged an average of only 18.8 passengers per day with 
Wilmington. Only eight of those markets exchanged one 
or more one-way passengers per day with Wilmington in 
1963,‘ and during May, 1964 Eastern generated only 325 


4 Boston 2.9 passengers, Charleston, W. Va., 1.6, Kinston 3.4, Nashville 
15, New York 3.6, Richmond 2.8, Staunton 1.8 and Washington 3.5. 
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on-line O&D passengers at Wilmington, of which 121 
traveled to and from Washington. 


All of Wilmington’s markets beyond the Washington 
gateway have markedly superior service at the Philadelphia 
Airport. The following table lists the existing services 
between Philadelphia and a number of such markets,” the 
bulk of which are operated with jet or jet-prop aircraft. 


Name of Carriers 


Philadelphia to: Eastern Delta 


Richmond-southbound nonstop 
one-stop 


-northbound nonstop 


Raleigh-southbound 
-northbound 


one-stop 
one-stop 


bey wee 


Greensboro-southbound one-stop 
two-stop 


-northbound one-stop 


Charlotte-southbound nonstop 
one-stop 
two-stop 
nonstop 1 nonstop 


two-stop 1 one-stop 


-northbound 


1 
1 
xl 
1 
2 
2 
1 
2 


~ 


Chattanooga-southbound three-stop 
-northbound no single plane 
service 


Charleston, W. Va. one and two- 
carrier connect- 
ing service via 
Washington, D.C. 


Louisville-westbound 1 one-stop 
1 three-stop 
-eastbound 2 one-stop 


5 August 1964 Official Airline Guide. 
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As compared to the existing first class services at the 
Wilmington Airport, the Philadelphia Airport, located only 
21 miles away, offers the Wilmington passengers a great 
variety of piston-engine, jet and jet-prop flights in both 
coach and first class service by six trunkline carriers to 
practically every city in the United States. Thus, Eastern, 
Northeast, and TWA operate an aggregate of 9 northbound 
and 10 southbound flights daily between Philadelphia and 
Boston; Eastern, American, Delta, TWA and United 20 
northbound and 17 southbound daily between Philadelphia 
and Newark/New York; and Eastern, American, Northeast, 
and United 28 northbound and 26 southbound daily between 
Philadelphia and Washington. 

There is set forth in the table below a comprehensive but 
non-inclusive list of other one-carrier single-plane flights 
available at Philadelphia to a number of other Wilmington 
secondary beyond gateway markets. 


Number of Flights 
Peeee...: Seeea een 
Westbound Eastbound Carrier or Carriers 


American, TWA, United 
TWA, United 
TWA, United 
American, Delta 
TWA, Eastern 
Eastern 

TWA 

United 

United 

United 

United 

TWA, United 
TWA 


_ 


KFPANNAdGANNAPrP LUA 
~ 
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Number of Fligh 
eee ember of Flights 
Philadelphia ee 
and: Northbound Southbound Carrier or Carriers 


Eastern, Northeast 
Eastern 

Eastern, Delta 
Eastern, Delta, United 
Eastern, Delta, United 
Eastern, Delta 
American 

Delta, United 

United 

United 


Miami 
Jacksonville 
Houston 
New Orleans 
Atlanta 
Charlotte 
Nashville 
Memphis 
Knoxville 
Birmingham 

Nearly one-half of the 54,827 departures at the Phila- 
delphia Airport in 1963 were operated with jet and jet-prop 
aircraft. Nearly 60 percent of Eastern’s 12,977 departures 
at Philadelphia during that period utilized jet-prop or jet 
aircraft.’ Eastern characterized the Philadelphia Airport 
as the jet-hub of the Philadelphia-Wilmington area. It 
points out that the Philadelphia Airport has more than 150 
departures daily and states that because of this and the 
fact that so many of the flights offer both coach and first 
class accommodations and are operated with the faster jet 
aircraft to beyond gateway points it believes that even if 
Eastern’s service at Wilmington were to be improved and 
continued as proposed by the Commission, there is little 
likelihood that any appreciable number of Wilmington 
passengers would prefer to use their own airport other than 
for purely local service. 


Eastern is currently providing Wilmington with service 
to Boston, Atlanta, Miami, Houston, and New Orleans via 
connections at either Newark or Washington. The elapsed 
times of the existing flights to those cities via the Wilming- 


HHL ROOD 
_ 
ONE HAORHNHN 


611,373 departures were made with jet-prop and 14,370 with pure jet 
aircraft. 


75,198 and 2,395, respectively. 
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ton Airport are 2:28, 4:58, 7:25, 6:45 and 5:37,° respec- 
tively, as compared to 1:12, 1:39, 2:15, 4:50, and 3:22° 
respectively, via the Philadelphia Airport. This does not 
take into account the additional travel time of from 33 to 
46 minutes” to the Philadelphia Airport. The time savings, 
therefore, resulting from the use of the Philadelphia over 
the Wilmington Airport range from 30 minutes in each 
direction between Philadelphia and Boston to 4 hours and 
24 minutes im each direction between Philadelphia and 
Miami. Thus, according to Eastern, passengers using the 
Philadelphia Airport would have a faster, more comfortable 
and less costly through service to beyond gateway points 
than those using the slower piston-engine, connecting, less 
comfortable, and more expensive first class service at 
Wihnington. 

Eastern estimated that if it had served Wilmington 
through the Philadelphia Airport in 1963 it would have 
saved $200,231 in operating expenses. This estimate is 
based on Wilmington’s total 1963 passenger revenues of 
$91,769 minus Wilmington passenger revenue in the amount 
of $52,295 which Eastern estimated it would have retained 
if it had been serving Wilmington through Philadelphia; 
Eastern’s experienced yields of 7.848 cents per revenue 
mile to gateway points and 6.113 cents per mile to beyond 
gateway points; and its experienced yields from priority 
mail, express and freight, and excess baggage of 41.35, 
29.55, and 49.60 cents per ton-mile, respectively. Eastern’s 


8 Hours and minctes. 
2? Hours and minztes. 


10 Driving tests made by an Eastern Witness on June 30, 1964 disclose 
driving times of 46 minutes northbound and 59 minutes southbound between 
the Dupont Hotel in downtown Wilmington and the Philadelphia Airport; 
12 and 13 minutes from the Dupont Hotel to the Wilmington Airport and 
29 minutes from the Wilmington Airport to the suburban area to the north 
and northeast of Wilmington. The starting times to the Philadelphia Air- 
port were 3:09 p.m. northbound and 4:28 p.m. southbound; to the Wilming- 
ton Airport from the Dupont Hotel 2:05 p.m. and 5:28 p.m.; and from the 
Wilmington Airport to the suburban area north of Wilmington 2:19 p.m. 
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inbound and outbound load factors at Wilmington averaged 
29.9 and 38.7 percent, respectively, in 1963, and its pas- 
sengers per departure 7.0. 


Eastern also estimated that if it had served Wilmington 
through the Philadelphia Airport in 1960 it would have 
realized a net savings of $410,051. This estimate was 
arrived at by subtracting $496,203 in Wilmington passenger 
revenues from its total Wilmington passenger revenues of 
$629,808, which resulted in an estimated loss in revenue to 
Eastern of $133,605. To this figure Eastern added losses 
of other revenues amounting to $3,441 and then subtracted 
the total $137,046, from its total operating expenses at 
Wilmington of $547,097, which resulted in the estimated 
net gain to Eastern of $410,051. This estimate is based 
on Eastern’s experienced passenger revenue yields of 7.24 
cents to gateway and 6.022 cents per mile to beyond gate- 
way points; and its experienced yields from priority mail, 
express and freight, and excess baggage of 40.54, 28.79, 
and 66.20 cents, respectively, per ton-mile. Eastern aver- 
aged 7.9 passengers per departure at Wilmington in 1960 
and its average inbound and outbound load factors were 
41.0 and 39.1 percent, respectively. During the latter period 
Allegheny carried only 41.5, 12.7 and 31.7 percent of the 
mail, express and freight, respectively, at Wilmington as 
compared to 96.3, $6.9, and 60.4 percent respectively, in 
1963. Eastern’s participation in such traffic during the 
latter period amounted to only 3.7, 13.1, and 39.6 percent, 
respectively. 


Wruarxeron’s CasE 


Importance of Eastern’s Service—The Commission notes 
that Wilmington is the closest airport to a 10-county area 
having a population of 813,000. It states that the greatest 
increase in New Castle County’s population is to the south 
and west of Wilmington and that nearly one-half of the 
county’s 307,000 inhabitants would be penalized both time 
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and money-wise by having to travel longer distances to the 
Philadelphia Airport. It states that Eastern now carries 
39,528 Wilmington passengers through the Philadelphia 
Airport and asserts that if Eastern were to provide rea- 
sonable and adequate service to the city it should carry a 
minimum 48,600 passengers through the Wilmington Air- 
port annually. 


The Commission’s Proposal.—Kastern operates 51 flights 
daily in the Washington-Boston corridor which virtually 
overfly the city, and the Commission contends that some 
of these flights have sufficiently low load factors to permit 
service through the Wilmington Airport. For this reason, 
the Commission asserts, Eastern is in an excellent position 
to serve Wilmington on three of its existing roundtrip 
jet-prop flights daily * * °. 
ad es e s 2 s s e . e 


* © * Wilmington’s situation is aggravated by the great 
variety of first class and coach services being offered at 
the Philadelphia Airport which in 1963 comprised more 
than 150 departures daily by six domestic trunkline car- 
riers. Most of the flights were operated with the larger and 
faster jet and jet-prop aircraft which provide single-plane 
nonstop and limited-stop service to practically every city 
in the United States. As indicated previously aircraft de- 
partures at Philadelphia increased 36 percent from 1958 to 
1963 while jet departures increased from zero in 1958 to 
14,370 in 1963. Another factor indicative of the progress 
being made at the Philadelphia Airport is the substantial 
increase in passenger traffic from 1,742,280 in 1960 to 
2,327,890 in 1963. During the same period Wilmington’s 
traffic declined from 39,030 to 25,990. 

Wilmington’s position is further aggravated by the high 
frequency of rail and bus services to its principal points 
of interest Philadelphia, Washington, Baltimore and New 
York, and by the technological advances in air transporta- 
tion over the past four to five years resulting from the use 
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of the faster and higher density jet aircraft which has 
enabled the trunkline carriers to provide better and more 
economical service in their long-haul, high density markets. 
Eastern has been endeavoring for some time in the past to 
convert to an all jet fleet of aircraft, and as of the close 
of the record in this proceeding it owned 15 DC-8, 5 B-720, 
and 2 B-727 jet aircraft. It had 10 additional B-720 and 
5 B-727 aircraft under lease, 10 B-727 in operation, and an 
additional 25 B-727 on order with deliveries expected to 
be completed by March 1966. 


The Philadelphia Airport is the jet hub of a large area 
in Pennsylvania, New Jersey, Maryland, and Delaware 
which encompasses metropolitan Wilmington. The variety 
and multiplicity of piston-engine and jet services at that 
airport attracts more than 80,000 Delaware passengers 
annually. * * ° 


The Commission contends that aside from the question 
of Wilmington’s need for through service, Wilmington 
passengers are being penalized by having to travel longer 
distances and pay higher fares to the Philadelphia Air- 
port. It notes that passengers can travel from downtown 
Wilmington to the Wilmington Airport in 12 minutes at 
a fare of $1.25 whereas a trip to the Philadelphia Airport 
requires one hour at a fare of $3.00. °° * Airport Shuttle 
Service operates a total of 20 scheduled limousine trips 
daily from downtown Wilmington to the Philadelphia Air- 
port plus other trips by reservation only. Return trips 
leave the Philadelphia Airport at 20 minute intervals. 
From the standpoint of accessibility the northern and 
northeastern part of Wilmington where a large part of 
New Castle County’s population is concentrated is nearly 
as close to the Philadelphia Airport as it is to the Wilming- 
ton Airport. ° * ° 


The Commission argues further that Eastern’s Delaware 
passengers have a need for long-haul transportation which 
Allegheny cannot fulfill and in this connection it notes that 
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73 percent of Eastern’s passengers and 87 percent of its 
markets were not servable by Allegheny in 1960. Those 
markets consist of 74 cities which exchanged only 28,452 
O&D passengers with Wilmington in 1960. Both Eastern 
and Allegheny are authorized to serve 10” of those mar- 
kets; however, three of them alone, Boston, Washington, 
and Newark-New York, accounted for nearly 23 percent of 
the total passengers. Allegheny now provides Wilmington 
with two flights daily in each direction to Washington, one 
in each direction to Philadelphia and one daily southbound 
from Boston and Hartford. The elimination of Eastern’s 
local service in the Washington-New York-Boston markets 
will enable Allegheny to schedule its service in those mar- 
kets without regard to competition by Eastern. 


Nashville, the third ranking city in O&D traffic with 
Wilmington in 1960 (2400 passengers), is not authorized 
for service on Eastern’s Routes 5 and 6.* American pro- 
vides Nashville with two single-plane jet prop flights daily 
in each direction from Philadelphia. Kinston, the fifth 
ranking city in O&D traffic with Wilmington, is not author- 
ized for service by Eastern. Wilmington passengers have 
two connecting flights daily to Kinston via Washington by 
Allegheny, Eastern and Piedmont. Wilmington receives 
six single-plane flights daily by Eastern to Richmond 
through the Philadelphia Airport, one one-stop and two 
nonstop southbound and two one-stop and one nonstop 
northbound; five single-plane flights daily to Greensboro 
by Eastern and United through the Philadelphia Airport, 
two one-stop and one two-stop southbound and two one- 
stop northbound; 11 single-plane flights daily to Charlotte 
by Eastern and Delta through the Philadelphia Airport, 
three nonstop and two two-stop northbound and two non- 


22 Those cities are Ashland-Huntington, W. Va., Baltimore, Boston, Hart- 
ford, New Haven, New York-Newark, Philadelphia-Camden, Providence, Scran- 
ton-Wilkes Barre, and Washington. 


23 Nashville is certificated for service on Eastern’s Route 10, 
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stop, three one-stop and one two-stop southbound ; two one- 
stop flights daily in each direction by Eastern to Raleigh/ 
Durham through Philadelphia; and two one-stop flights 
eastbound and one one-stop and one three-stop flights 
westbound daily by Eastern to Louisville. Eastern, Alle- 
gheny, and Lake Central provide Wilmington with one con- 
necting flight daily in each direction to Charleston, W. Va., 
via Washington.* 


The remaining 20,862 O&D Wilmington passengers were 
exchanged with 14 other Eastern cities of which only 7 
exchanged as many as from one to two passengers per day 
with Wilmington while the other 63 exchanged an average 
of less than 0.2 passengers per day. ° * ° 


* * * ° * ° * e e e 


24In 1960 Wilmington exchanged 1610 O&D passengera with Charleston, 
1470 with Louisville, 1310 with Charlotte, 1190 each with Greensboro and 
Raleigh for averages of 4.3, 3.9, 3.5 and 3.2 passengers per day, respectively. 
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IN THE 


United States Court of Appeals 


For rae Disreicr or Cotumsia Crecurr 


No. 19,693 


New Castte Country Amport Commission, Petitioner 


Vv. 
Civm Arronavutics Boarp, Respondent 


On Petition for Judical Review of Orders of the 
Civil Aeronautics Board 


REPLY BRIEF FOR PETITIONER 


I 


THE BOARD CONCEDES THAT IT DID NOT DECIDE THE 
CASE AS REQUIRED BY SECTION 401(g) OF THE ACT 
Both the Board and Allegheny" concede that nowhere 

did the Board make the findings, or perform the analysis, 

required by the Federal Aviation Act, Section 401(g), 

pursuant to which the service in issue was eliminated, to 

wit: decide and find that the convenience of the public 
and the needs of the public require the elimination of 

Delaware’s historic east-west air transportation service, 


1 Intervenor, Allegheny Airlines, Inc., is referred to herein as *¢ Allegheny’’. 
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and indeed, because of the mountain barriers, its only 
effective transportation service by any mode to the west. 
This concession terminates the controversy. The case 
must be remanded for the Board to act in accordance with 
its governing statute. 


Allegheny makes no effort to defend this error. It 
candidly and correctly states that the Board concluded 
that the service in issue ‘‘is not required by the public 
convenience and necessity”. (AHegheny Brief, Questions 
Presented, No. 1.) Allegheny’s brief, insofar as it argues 
that this conclusion is supported by findings and substan- 
tial evidence, is entirely misdirected. Such a conclusion 
does not conform to the Congressional mandate that serv- 
ice, once certificated, shall not be terminated unless the 
public convenience and necessity require its elimination. 


The Board offers several defenses. The Board first 
tries to set up Wilmington’s* argument in a form it 
believes manageable. The Board states, incorrectly, that 


Wilmington’s argument is ‘‘predicated entirely on the 
phrasing of the ultimate conclusion in Order E-21655 ‘that 
the public convenience and necessity do not require con- 
tinuation of Allegheny’s authority to serve Wilmington.’ ”’ 
(Board Brief, p. 36, Board’s emphasis.) 


Wilmington’s argument is not ‘“‘predicated entirely on 
the phrasing.’’ It is predicated on the Board’s approach, 
its analysis, its evaluation of the evidence. The phrasing 
of its ultimate conclusion is the final public irrefutable 
evidence of the direction and form of the Board’s thinking. 
The Board thought of this case as an original certification 
or recertification case? and believed that it could terminate 
historic certificated service if it should conclude that it 
would not have authorized the service in the first instance. 


2 Petitioner is referred to herein as ‘‘ Wilmington’’. 


3 Its Brief to this Court further evidences this approach in stating that the 
“‘eentral insue’’ is whether the benefite ‘‘of a resumption of Wilmington- 
Pittsburgh flights’’ would be worth the cost. (Board Brief, p. 14.) 
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This belief is incorrect. The Board was not given the 
authority by Congress to change its mind. It was directed 
to determine that the public convenience and public neces- 
sity require termination of certificated service before an 
invaluable public facility can be destroyed. 


Even if the error were ‘predicated entirely’? on the 
form of the ultimate conclusion, it is error and is fatal. 
The courts rigidly require administrative agencies to make 
the findings specified by statute.* 


The Board’s second defense is that this objection was 
not presented to the Board. (Board’s Brief, p. 36.) It 
is incomprehensible that any reader of Wilmington’s brief 
to the Examiner, its brief to the Board, and its petition 
for reconsideration, would not grasp that Wilmington 
cried loud and repeatedly that the evidence showed no 
basis for finding that the public convenience and neces- 
sity required eliminating historic east-west air service, 
which the Board had affirmatively found required in four 
formal proceedings and renewed permanently only four 
years prior to this decision terminating it“ 

This is a basic and fundamental error, and requires 
setting aside the Board’s order even if it were true, (which 
it is not), that Petitioner had not called to the Board’s 
attention that it can legally terminate a service only if it 
finds that the public convenience and necessity require the 
termination. The Board’s action, other than in conformity 
with the Act, is ultra vires, and the Court’s duty requires 
it to set aside such an order. 


4City of Yonkers v. United States, 320 US. 685, 64 8, Ct. 327 (1944); 
United States v. Baltimore ¢ Ohio Ry. Co., 293 U.S, 454, 55 8. Ct. 268 
(1935) ; Mahler v. Eby, 264 U.S. 32, 44 8. Ct, 283 (1924); Public Utitities 
Commission v. Federat Power Commission, 205 F. 2d 116 (C.A, 3, 1953). 


5 Moreover, the Examiner had found that elimination of Wilmington’s cast- 
west service was not required by the public convenience and necessity. There- 
fore, thero was no occasion for Wilmington to present an ‘‘objection’’ to 
the Board since Wilmington did not appeal from the Examinecr’s decision. 
As for its petition for reconsideration, Wilmington made as clear as language 
permits, that the Board should adopt the Examiner’s finding. 


+ 


The Board’s final defense is that the Board is not con- 
cerned with the “‘niceties’”’ and ‘‘subtleties’’ of ‘‘statutory 
phraseology or burden of proof.’? (Board’s Brief, pp. 
36, 46.) The Board is obviously not concerned, and this 
is why Congress provided for judicial review of agency 
decisions. Courts are concerned with the niceties and 
subtleties of statutory phraseology. Courts are concerned 
with the burden of proof. The Board’s failure to ap- 
proach this case as required by the ‘‘statutory phrase- 
ology”, and its lack of recognition that i¢ had the burden 
of proof in this Board-instituted investigation, is neither 
“‘nice”? nor “‘subtle’’—it is fatal and critical error and 
must be reversed. 


The Board claims this as an ‘‘affirmative-negative”’ 
public interest test problem and cites its decisions under 
Sections 408, 409 and 412 of the Act. Those sections of 
the Act are entirely different from Section 401 and the 
Board itself has expressly so recognized.* Sections 408, 
409 and 412 require the Board to approve the contracts 
and agreements specified ‘‘unless’’ the Board finds that 
the contract “‘will not be consistent with the public 
interest’? (Sec. 408(b)), or ‘‘does not find the contract 
to be adverse to the public interest.”” (Sec. 412(b)). The 
Board cases cited by the Board (Board Brief, p. 36), held 
only that the phrases ‘‘adverse to’’ and ‘‘not consistent 
with” have essentially the same meaning. This is a far 
ery from holding that section 401(d) and 401(g) specify 
the same standards for Board action. They do not, and 
the Board has never so held in any of its own decisions— 
including the instant decision subject of review. 


¢ Siz Corrier Mutual Aid Pact, 30 CAB 90 at 92, n. 5 (1950). 


In Frontier Airlines Segment 13 Case, 34 CAB 391 (1961), cited by the 
Board (Brief p. 36, n. 45), the Board made a proper Section 401(g) finding: 
‘That the public convenience and necessity require the modification of the 
ecertificate’’. 24 CAB at 398. In North Central Air. ‘‘Use It or Lose It’’ 
Case, 26 CAB 535 (1962), the cited finding applied to a recertification issue 
under section 401 (d). 
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THE BOARD CONCEDES THAT IT DID NOT APPLY THE 
STANDARDS OF THE “USE IT OR LOSE IT” POLICY 


The Board and Allegheny do not contest that the traffic 
standards applied in every other ‘‘use it or lose it”? case 
were not applied in this case.* The Board and Allegheny 
concede that in no ‘‘use it or lose it’’ case in the Board’s 
entire history, and there were 151 of them, has the Board 
ever eliminated certificated service where the point had 
the ability to generate five daily originations, as the Board 
assumed Wilmington could do, and as the evidence showed 
Wilmington had done and unquestionably would do in the 
future® The Board and Allegheny do not contest that 
had the standards of the ‘‘use it or lose it’’ policy been 
applied, as applied in every other ‘‘use it or lose it’? case, 
and as applied by the Examiner in this case, Wilmington’s 
last remaining certificated east-west service would not be 
eliminated. 


The Board offers three, rather inconsistent, defenses: 
(1) the Board need apply no standards or guidelines other 
than ‘‘public convenience and necessity’’; (2) the Board 
did apply standards (of the ‘‘regional airport’? policy) 
which are not ‘“‘new’’; (3) the Board is under no obligation 
to clearly explain its departure from other cases. None 
of these defenses will stand. 


A. The Board Must Adhere to the Established Standards of the 
“Use It or Lose It” Policy 


Let there be no mistaking the proposition being offered 
this Court for decision. The Board has definite standards 
and guidelines for ‘‘use it or lose it’? cases: the basic 


8 The Examiner did apply them, and was held by the Board to be in error 
for doing so. Tr. 1664-65. 


9 There aro numerous cases, as both the Board and Allegheny recognize, in 
which points generating Icss than five daily passengers were recertificated, or 
not decertificated. 
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decisional criterion is ability to generate five daily origina- 
tions. Indeed, if a point is generating five originations, 
the board ordinarily will not even institute an investigation 
under Section 401(g). 


The Board is asking the Court to approve a decision in 
which the Board assumes that the definite ‘‘use it or lose 
it’? standards and guidelines applied in every other case 
are satisfied, but that service is eliminated by application 
of the ‘‘ultimate issue’: ‘‘public convenience and 
necessity.”” Tr. 1744. 


The view that government can act without reference to 
its own established criteria, or that establishment of defi- 
nite decisional criteria is unnecessary, finds no support in 
any decided case or in the history of the political and 
juridical development of this country or mother-Engliand.” 
Anglo-American jurisprudence, and the people through 
their legislature, have erected a bulwark against undisci- 
plined discretion: the rigidly enforced principle that 


government mmst articulate its rules and regulations and 
then abide by them.” 


1014 CPE 399.11(d). Also considered are such factors as isolation, quality 
of service offered, traffic response to service improvement, subsidy cost, and 
national defense and posta] requirements. These latter factors are applied 
to determine if 2 point which has not generated five originations should con- 
tinue to receive service, and in numerous cases the application of these stand- 
ards has resulted in continuing air service authorizations. In 2o case have 
these latter factors been applied to terminate service at a point which did 
generate, or indicate the ability to generate, five daily originations. Moreover, 
im the instant case all these latter factors point toward retention of service. 

11 The cases cited by the Board (Brief, p. 24, and n. 31), do not hold that 
standards articulating and defining ‘‘public convenience and necessity’’ and 
“public interest’’ are unnecessary. As the Supreme Court emphasized in 
New York Central Securities Corp. v. U.S., 287 U8. 12, 25 (1932), cited by 
the Board, ‘‘asecertainable ecriteria’’ have been laid down by the ICC and 
are ‘‘constantly’’ applied by the ICC ‘‘in the exercise of authority conferred.’’ 

12 Administrative Procedure Act, Sections 3, 5,7, and 8; the ‘‘Due Process’’ 
clause of the Federal Constitution; Kent v. Dulles, 357 U.S. 116 (1968); 
Panama Ecfining Company v. Ryan, 293 U.S. 388 (1935) ; Gonsales v. Freeman, 
118 App. D.C. 180, 334 FP. 2d 570 (1964); Melody Music v. F.C.C., 120 App. 
DL. Ml, WAS PF. 2d 730 (1965); City of Lawrence v. CAB, 343 F. 2d 583 
(C.A. 1, 1965), to cite but a few of the innumerable authorities. 
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The Board claims that the Seventh Circuit Court of 
Appeals in Outagamie County v. Civil Aeronautics Board, 
has recently set aside these principles and approved a 
decisional process of “weighing and balancing”’ whereby 
the Board may ingest all of the evidence in a huge record 
and divine where lies the ‘‘public convenience and neces- 
sity’, without regard to narrow and clear factors or 
criteria (Board Brief, p. 24). The Outagamie County 
case gave no such license, nor did the Board seek or need it, 
because the North Central Area Airline Service Airport 
Investigation, there under review, applied the established 
and defined criteria of the ‘‘regional airport” policy.” 
The Court in the Outagamie County case did not believe it 
was called upon to consider a Board decision which was 
not based on established standards. It specifically noted 
that the Board had considered the ‘‘relevant factors” of 
the “‘regional airport’’ policy. 355 F. 2a at 906-07. 


B. Board’s Opinion Cannot Be Salvaged Under the Standards 
of the “Regional Airport” Policy 


Board’s counsel has little stomach for defending to this 
Court the decision, as the Board made it, based on appli- 
cation of ‘‘public convenience and necessity.”? It there- 
fore claims that the Board did apply decisional criteria or 
factors: the factors of ‘‘surface accessibility” of the 
Philadelphia Airport, ‘‘traffic”’, and ‘‘cost to the carrier 
and the government.” (Board Brief, 16-23, 26-30.)"* 
Board counsel says these factors are not ‘new’? and 
Wilmington should not be surprised. (Board Brief, p. 35.) 


First, it should be clear that the Board did not give 
any notice that these factors were to be applied. Nor did 
the Board’s opinions under review articulate and expressly 

13S0e Order E-21534, p. 3 and n. 3. The criteria of this policy were set 
forth in the order instituting the investigation, attached hereto as Appendix A. 


14 Interestingly, cach of these factors points toward retaining service, not 
eliminating it. 
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apply these factors. Board counsel’s effort to beat com- 
ments in the Board’s opinions into the shape of applica- 
tion of these ‘‘standards”’ is (a) entitled to no considera- 
tion since only the Board can and must explain its action 
in its own decision, Burlington Truck Lines, Inc. v. United 
States, 371 U.S. 156, 168 (1962), and (b) constitutes a con- 
fession of error because these standards, even if they were 
applied, are not the standards applied in ‘‘use it or lose it’’ 
cases. They are the standards applied in ‘‘regional 
airport’’ cases. See Appendix A hereto. 

The ‘‘regional airport”’ policy is not the ‘‘use it or lose 
it’? policy, and this is not a ‘‘regional airport’’ case. The 
Examiner in this case expressly noted in his Initial 
Decision: 

“It should be made clear that this case does not in- 


volve the regional airport problem or the substitution 
of one airport for another.”’ Tr. 1396. 


If the Examiner believed that this case had nothing to 
do with substitution of service at Philadelphia’s airport 
for service at Greater Wilmington Airport, why should 
not Wilmington be surprised to read the Board counsel’s 
brief stating that ‘‘the first factor the Board considered 
was the relative advantages and disadvantages to Wilming- 
ton-area travelers of using air service at the Philadelphia 
and Wilmington airports to reach Pittsburgh.’’ (Board’s 
Brief, p. 16.) 

If the Board’s counsel is right that the Board did decide 
this ‘‘use it or lose it’’ case under the standards of the 
“‘regional airport’”’ policy, then there must be a remand 
so that the parties, like the Examiner, can frame their 
evidence and argument against the ‘‘regional airport’’ 
standards instead of the ‘‘use it or lose it’’ standards.” 


15 There is nothing in the ‘‘use it or lose it’’ policy about ‘‘airport 
accessibility’ ete. Compare 14 C.F.R. 399.11(d) with Appendix A hereto. 
The ‘‘regional sirport’’ policy and the ‘‘use it or lose it’’ policy present 
entirely different issues. Enplanement of five daily originations is considered 
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Board counsel attempts to merge the ‘‘regional airport’’ 
policy and the ‘‘use it or lose it”’ policy on the basis that 
“the ultimate standard in either case is the public con- 
venience and necessity.”? (Board Brief, p. 34, n. 40.) 
This is pitifully weak. Virtually everything in the Federal 
Aviation Act is in terms of the ‘‘ultimate standard’’ of 
“‘public convenience and necessity.”’ If this is sufficient 
basis for shifting from one policy to another without 
notice, then rate cases can be decided by route policies, 
and vice versa, ad infinitum. 


C. The Board Does Have an Obligation To Explain This Radical 
Departure from Every Other “Use It or Lose It” Case 


Board counsel attempts to defend the inconsistency be- 
tween the instant case and every other ‘‘use it or lose it’’ 
case by first asserting that the Board has no obligation to 
explain the inconsistency. (Board Brief, pp. 37-38.) 
Courts impose a strict and demanding obligation on agencies 
to explain such departures from established norms.** 


Board counsel does not rest with this disclaimer of need 
to reconcile conflicting decisions. Counsel attempts to 
supply an explanation of why Wilmington was perma- 
nently renewed in 1961, but is now being decertificated. 
(Board Brief, p. 40.) The effort itself is a vital conces- 


i 
in ‘‘regional airport’? cases, but is not the primary test as in ‘‘use it or 
lose it’? cases. 

The difference between the policies can be appreciated by the fact that the 
Board consolidated long-haul transcontinental jet schedules at a single air 
port at San Francisco under the ‘‘regional airport’? policy, but retained 
short-haul local service at Oakland, which is closer to San Francisco Interna- 
tional Airport than Wilmington is to the Philadelphia Airport, under the 
‘Suse it or lose it’? policy. Southern Transcontinental Service Case, 34 CAB 
487 (1961); West Coast Airlines, Inc. “«Use it or Lose it’’ Investigation and 
Route Realignment, Order E-21162 (1964). Another iustration is the con- 
solidation of trunkline service at Greensboro, and the retention of local service 
at both Greensboro and Winston-Salem. Greensdboro-High Poiat/Winston- 
Salem Redesignation, 34 CAB 227 (1961). 


16 See casca cited in petitioner’s opening brief, p. 35. 
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sion. Board counsel cannot supply what the Board has 
omitted. Burlington Truck Lines v. U.S., supra. 


Moreover, if the Board counsel’s explanation is what the 
Board had in mind, (albeit admittedly never expressed), 
the case must be remanded because the alleged factual 
changes since 1961 did not occur. Board counsel claims 
that the air service to Pittsburgh available at Philadelphia’s 
airport ‘‘considerably improved.”? Here are the facts: 

1. In 1961, there were 17 nonstop Pittsburgh-Philadel- 
phia flights eastbound, and 18 nonstop Philadelphia- 
Pittsburgh fights westbound.” 

In 1965, there were 17 nonstop Pittsburgh-Philadelphia 
flights eastbound, and 17 nonstop Philadelphia-Pittsburgh 
flights westbound. No ‘‘considerable increase”’; actually 
a slight decrease in volume of service. 


2. In 1961, TWA was providing 9 daily Pittsburgh- 
Philadelphia nonstop flights with Constellation equipment, 
and 10 daily Philadelphia-Pittsburgh nonstop flights, 9 with 


Constellations and 1 with Martin equipment. 

In 1965, TWA provided 7 flights in each direction—a 
reduction in service. Its ‘‘jet schedules’’, consist of only 
two daily round trips, one in the morning, and one at mid- 
day, the latter hardly being a convenient or attractive time 
for Philadelphia-Pittsburgh travelers. The TWA jet 
schedule takes about an hour between Philadelphia and 
Pittsburgh. The Constellation schedules take an hour and 
14 minutes. Can this seriously be termed ‘‘considerably 
improved”’ service justifying a reversal of a decision to 
permanently certificate Wilmington’s east-west service?’® 


17 Eastbound: 7 by Allegheny, 9 by TWA, and 1 by United. Westbound: 
7 by Allegheny, 10 by TWA and 1 by United. Official Airline Guide, 
Mareh 1961. 

1810 by Allegheny, 7 by TWA. Official Airline Guide, March 1965. 

19 Board counsel’s other ‘‘ significant change’’ is an alleged decline in traffic. 
Traffic actually increased, although foreed to use the Philadelphia airport 
beeause of the termination of service at the Greater Wilmington Airport. 
Tr. 1015-45, 1072-74, 1137-42. 
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Board counsel also recognizes the necessity for recon- 
ciling the Board’s recent decision to retain Eastern at the 
Greater Wilmington Airport and attempts to supply an 
explanation. (Board Brief, pp. 41-42): First, ‘‘Eastern is 
not a subsidized carrier.’? Does the public’s convenience 
and need differ depending on whether a service is sub- 
sidized by the federal treasury or by other air travelers on 
a carrier’s system? 


Second, Wilmington has allegedly demonstrated more 
traffic north-south than east-west. This is not true. East- 
west air traffic is approximately equal to north-south 
traffic. Tr. 1075-78. Moreover, north-south air service 
competes with excellent surface transportation, but east- 
west air service is Delaware’s only feasible transportation 
facility due to the western mountain barriers and elimina- 
tion of all direct rail and bus service to the west. Finally, 
there is more north-south air service available at the 
Philadelphia airport than east-west service. 


m 


BOARD COUNSEL’S ELABORATE EFFORT ON BRIEF AT 
RECONSTITUTING THE BOARD'S DECISION IS A 
CONFESSION OF ERROR 


Board counsel attempts to demonstrate that the Board’s 
findings were adequate and disclose a rational basis for its 
decision. In so doing, it constructs a rationale which the 
Board did not set forth in its decision, asserts findings 
which were not made, and ignores findings which were 
made. Board counsel cannot supply on brief what the 
Board has omitted; the very effort is a confession of 
error. Moreover, each of the subjects discussed by Board 
counsel, the inconvenience of the Philadelphia Airport, the 
substantial east-west traffic generated by Wilmington, and 
the relatively little cost to the government, points toward 
retention, not elimination of service. 


20 Burlington Truck Lines, Inc. v. United States, 371 U.S, 156, 168 (1962) ; 
Northeast Airlines v. CAB, 331 F. 2d 579, 586 (C.A. 1, 1964). 


2 
A. Appraisal of Relative Airport Convenience 


Board counsel introduces on brief a novel analysis to 
overcome the obvious burden on Delaware’s east-west air 
travelers of going to the Philadelphia airport. It states 
that the distance from Wilmington to the Philadelphia 
Airport is comparable to the distance and time required by 
citizens of various major cities to reach their airports: 
Detroit, Los Angeles, Seattle, San Francisco, ete. (Board 
Brief, p. 17, n. 24) 


The major defect in this approach to justifying the 
elimination of local east-west service at the Greater Wil- 
mington Airport is that while the citizens of the cited major 
cities may have to travel an hour to reach their airport, 
citizens of nearby communities which have their own air- 
ports, receive local service at that airport despite the prox- 
imity of the major city’s airport. F.g., citizens of Pontiac 
and Jackson, Mich, and Toledo, Ohio, are about as far 
from Detroit’s Willow Run Airport as Detroit citizens are, 


yet each has local service at its own airport. Citizens of 
Burbank, Long Beach, Santa Ana, Riverside, and Oxnard, 
California, are about as far from Los Angeles International 
Airport as Los Angelenos are, yet each has local service at 
its own airport. 


Moreover, no answer is even offered to the Examiner’s 
observation, that if Delaware’s short-haul north-south air 
travelers are to receive local service at the Greater Wil- 
mington Airport, why should not its east-west air travelers 
continue to receive the same transportation consideration 
even if it is true that there are more north-south air 
travelers than east-west air travelers? Nor has the Board 
explained why it considers service in long-haul markets at 


7 Similarly citizens of White Plains and Islip, N.Y., and Bridgeport, Conn., 
are about as far from the New York airports as New Yorkers are, but each 
has local service at its own airport. The same applies to Tacoma and Olympia, 
Washington, relative to Seattle’s Sea-Tae Airport, Oakland vis-a-vis San 
Pranciseo’s airport, and Wheeling vis-a-vis Pittsburgh’s airport. 
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the Philadelphia airport mot an adequate substitute for 
long-haul service at the Greater Wilmington Airport, 
although surface time and distance would appear to have 
less impact than on the short-haul traveler. 


Finally, Board counsel virtually directs remand of this 
case when it argues that the inconvenience of south-of- 
Wilmington air travelers was not ‘‘quantitatively meas- 
ured’’, and this justified the Board’s failure to explain why 
a 2 to 2% hour surface trip for these travelers is better 
than a 1 hour trip to the Greater Wilmington Airport. 
(Board Brief, pp. 18-19.) If this traffic must be ‘‘quanti- 
tatively measured’’, then the Board should have quantita- 
tively measured it. If the evidence is insufficient, the Board 
should have reopened the hearing to receive sufficient 
evidence. Neither Wilmington, nor the Examiner, nor the 
Board’s Bureau which participated in the case as a party, 
had any idea that the number of these travelers and 
their geographic distribution must be *<quantitatively 
measured.’’ 


B. Volume of Traffic to Use Improved Service 


Board counsel proposes a sensible, albeit incomplete 
approach: 


“In determining what volume of traffic would use 
restored and improved Wilmington-Pittsburgh serv- 
ice the Board had first to determine the size of the 
total market to be tapped, and then to estimate what 
portion of this traffic could be attracted away from 
other available service.’? (Board Brief, p. 19.) 


The Board, however, did not ‘‘determine the size of the 
total market to be tapped.”? Board counsel virtually 
directs remand to make this finding Having failed to 


22 Board counsel’s analysis of the reservation card study of Allegheny’s 
boardings of Delaware traffic at Philadelphia does not begin to estimate the 
total market (Board Brief, p. 19), to say nothing of the fact that the Board 
did not make such an analysis, This is only the traffic which travels to 
Philadelphia for air service. The traffic which would bo stimulated by con- 
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determine the total market to be tapped, there is no 
rational possibility of carrying out the second step of 
Board counsel’s suggested analysis, estimating ‘¢what 
portion of this traffic could be attracted away from other 
available service.’’ (Italics supplied) 


Board counsel has decided to ignore, in its reconstituted 
rationale of why Wilmington will not generate 5 daily 
passengers, the traffic response in 1961 to a modest improve- 
ment in Wilmington-Pittsburgh service which saw traffic 
climb from one daily passenger to over 5 daily passengers 
in but four short months. The Examiner said that this 
evidence directed the ‘‘inescapable”’ conclusion that Dela- 
ware travelers would patronize east-west service at their 
own airport. 

The Board counsel’s discussion of the beyond-Pittsburgh 
estimates (Board Brief, pp. 20-21) is similarly deficient.” 
No explanation is even offered of why Delaware air 
travelers actually used Wilmington-Pittsburgh service to 


points beyond Pittsburgh in a ratio of 3 beyond-Pittsburgh 
travelers to each Pittsburgh-destined traveler, (Tr. 1075- 
78) but the Board found that less than one beyond-Pitts- 
burgh traveler would use Wilmington-Pittsburgh flights 
for each 5 or 6 Pittsburgh-destined travelers. 


Equally deficient in the Board’s Brief, as in its opinions, 
is the matter of the adequacy of the service generating 
the traffic records on which the Board relied so heavily. 
Board counsel appears to concede that there never was a 


venient service at the Greater Wilmington Airport was not considered. More- 
over, the reservation card survey only involved traffic being carried by 
Allegheny on its reservation service. It did not measure accurately no-reser- 
vation traffic, or the traffic carried by TWA. Finally, the results of the 
survey were obviously deficient because the DuPont Company alone reported 
more traffic to the west than reflected in the reservation card study. 


23 It should be noted that the Board never made an estimate of expectable 
beyond-Pitteburgh travel. Board counsel’s discussion indicates its agreement 
that the Board should have made a definite estimate. 
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finding that past service was adequate to test Wilmington 
east-west traffic potential.” 


C. Subsidy Cost 


The Board, having failed to make supportable and 
adequate traffic findings, could not make subsidy findings 
of any value.* Indeed, the Board did not even purport to 
base its subsidy computation on a traffic forecast. Instead, 
it assumed hypothetical numbers, (Tr. 1753), and then when 
they did not show costs ‘‘of vast proportions”’, waved them 
away with the statement that the assumptions would not 
be realized. (Tr. 1754.) This chase around the barn on 
subsidy cannot qualify as a serious analysis of the issue.* 


Moreover, the Board concedes that the subsidy dollars on 
which its decision was based are not the dollars actually 
paid. The Board says that the actual subsidy dollars 
paid, offered by Wilmington but rejected, are ‘‘meaning- 

24 Allegheny asserts that ‘‘ Allegheny provided as many as three daily round 
trips between Wilmington and Pittsburgh’? in the 1952-1958 period, but 
traffic response was ‘‘extremely thin’’, (Allegheny Brief, p. 2.) Putting 
aside the fact that the Board recertificated this service twice notwithstanding 
the ‘‘extremely thin’? traffic response, it is not trac that Allegheny ever 
provided three round trips between Wilmington and Pittsburgh. There were 
three round trips 14 years ago, in 1952, the last year of TWA’s service in 
the market. Allegheny provided two round trips, both making four enroute 
stops between Wilmington and Pittsburgh, and both operated in the afternoon. 
TWA offered a single round trip, making one and two intermediate stops, 
and operated only in the afternoon, Traffic approximated 5 dai'y originations 
in 1952, despite this deplorable service. 


25 Board counsel’s assertion that ‘‘Wilmington does not seriously question 
the validity of the Board’s cost computations’’ (Board Brief, p. 22), is 
untrue, The Board’s revenue and cost assumptions are not, as Board counsel 
claims, based on valid ‘‘traffic forecasts,’’ nor are they even set forth. 


26 The Board inexplicably computes subsidy cost per passenger. (Tr. 1754; 
Board Brief, p. 29.) The Board does not use this criterion to measure the 
economic soundness of an operation, but rather appraises ratio of breakeven 
neod to commercial revenuo and subsidy per plane-mile, None of these criteria 
are mentioned by the Board. Nor are they determinable, since its entire sub- 
sidy computation is a private exercise with nono of the underlying numbers 
revealed to view. (Tr. 1754.) 


16 


less.” (Board Brief, p. 22, n. 29.) If the actual dollars 
paid are ‘‘meaningless”’, and the hypothetical dollars com- 
puted by the Board are neither paid by the government nor 
“‘of vast proportions”, how can subsidy be decisionally 
significant, let alone decisive, as Board counsel suggests? 


Iv 


THE BOARD CONCEDES THAT THE SUPPLEMENTAL 
OPINION AND ORDER WAS NOT ACTED 
ON IN ACCORDANCE WITH THE 
BOARD’S PROCEDURES 


There is no controversy over the essential facts bearing 
on Wilmington’s claim that the Board did not legally 
‘adopt’? the Supplemental Opinion and Order on June 1, 
1965: The Board’s procedure is to hold a formal meeting 
to ratify orders promulgated on ‘‘notation”’ procedure and 
the Board did not hold such a meeting until after one of the 
only three qualified members had left the Board. 


The Board’s defense is that it had ‘‘complet[ed] the 
Board’s quasi-judicial action thereon”? by the affixation, 
in camera, of signatures by three qualified members prior 
to June 1, 1966, the day Chairman Boyd departed the 
Board It says that the issuance of the order was 
pursuant to ‘‘ministerial functions of recording, duplica- 
tion, public issuance and. service on the parties by mail.”’ 
(Board Brief, p. 43.) It describes the handling of this order 
as pursuant to “‘the normal procedures employed by the 
Board.”? (Board Brief, p. 42.) 

2 The Board also claims this objection was not timely raised. (Board 
Brief, p. 43.) It was virtually a stroke of luck that Wilmington discovered 
the facts at all The Board’s minutes of its proceedings are not available 
until months after the event. Moreover, the Board’s Order E-22472 de- 
scribed, at length, a Board meeting of June 1, 1965, which implied that the 

Order was considered at that mecting. Only by diligent and 
persistent inquiry did Wilmington learn that the order was not considered at 
this meeting but was considered on June 8, 1965. In any event, Wilmington 
did raise, early and persistently, the fact that only two Board members were 
qualified and requested the opportunity to present argument to the new 
Board members. Finally, if the order is invalid, the court should set it 
aside whether Wilmington raised it in a timely manner or not. 
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Wilmington requested the Board to provide a copy of 
these alleged ‘‘normal procedures.”’ What the Board 
provided is attached as Appendix B hereto. The alleged 
procedure described by the Board as ‘¢ministerial’’ is not 
provided for. The Board has not empowered its Secretary 
to ‘adopt’? an order and promulgate it as the action of the 
Board. Since Congress declared that the Board must 
“act”? in a “quorum”? of three members, any effort to 
sustain in camera signatures without assembly and discus- 
sion must, at the least, be supported by a properly adopted 
procedure. The Board cannot ask this Court to approve an 
alleged ‘‘procedure”’ which it has not even reduced to 
writing! 

The Board claims TSC Motor Freight Lines v. US., 
186 F. Supp. 777 (S.D. Tex., 1960), held valid “‘similar 
procedures”’ employed by the ICC. This is not so. First, 
the ICC virtually never issues ‘‘entire Commission” deci- 
sions on notation, except in cases of emergency.* Second, 
the ICC ‘‘notation’’ procedure does not provide for ratifi- 
cation. The CAB’s procedure does provide for ratification 
of ‘‘notation”? orders. The Board purported to ratify the 
order in issue here, without sufficient qualified members. 


Finally, the TSC decision is clearly an exception, born of 
urgent necessity, in disposing of thousands of annual 
motor carrier certificate applications. The Court, in the 
TSC case, recognized that the weight of federal and state 
authority required multi-member Boards to meet and 
discuss, before acting, but found the ‘‘notation”’ procedure 
justified ‘‘as an aid in dealing with [the ICC’s] tremendous 
workload.’ 


The Board neither tries to, nor can, make a similar plea 
of necessity. In Fiscal 1965, the ICC received 6,353 appli- 


28 Monograph of the Attoracy Generat’s Committee on Administrative Pro- 
cedure, Part II, p. 36 (1941), Sen. Doc. No. 10, 77th Cong., Ist Sess.; The 
Beport on Practices and Procedures of Governmental Control by the Board of 
Investigation and Rescarch, H.R. Doc. No. 678, 78th Cong., 2nd Sess. 1944, 
p. 1%. 
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cations for motor carrier authority and disposed of 5,784 
applications, or more than 22 final decisions per working 
day In Fiscal 1965, the CAB received or initiated 141 
route applications and disposed of 133 cases—less than 
three per week.” 


The CAB clearly can, and does, meet to consider, discuss, 
and decide every case, whether a preliminary vote by 
“‘notation”’, is taken or not. There is no basis for approv- 
ing the issuance of an order without ratification by adequate 
qualified members, since the Board’s own procedures pro- 
vide for ratification in quorum assembled, and such pro- 
cedure has long been considered to be essential to due 
process for quasi-judicial bodies.* 


Respectfully submitted, 


Rosger M. Beckman 
1001 Connecticut Avenue, N.W. 
Washington, D. C. 20036 
Attorney for Petitioner 


June 27, 1966 


2 Hearings, Subcommittee of the Committee on Appropriations, ‘‘Inde- 
pendent Offices Appropriations for 1967’, p. 188. 


20CAB Annual Report to Congress, Fiscal 1965, p. 85. 


31 B.g., Webster v. Texas § Pacific Motor Transport Co., 140 Tex. 131, 166 
S.W. 2d 75 (1942); Paola ¢ Fall River By. v. Commissioners of Anderson 
County, 16 Kan. 302 (1876); King v. Gaborion, 11 East 77 (K.B., 1809); 
Bez v. Mayor, ct al. of Shrewsbury, Rep. Temp. Hard. 151, 95 Eng. Rep. 94 
(KB. 1735). 
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APPENDIX A 
Order No. E-18533 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 29th day of June, 1962 


Docket 13743 
In the matter of 


Norra CenrraL Area Armuine Service Amporr 
INVESTIGATION 


Order Instituting Investigation 

The Civil Aeronautics Board has become increasingly 
concerned over the use or establishment of separate air 
carrier airports in cities sufficiently close to be served 
through one airport. The Board believes that in many 
instances the use of two or more airports by the scheduled 
airlines in serving an area tends to diminish the services 
to each airport and increase the cost of air transportation. 
Contrariwise, the concentration of the services provided 
to an area through the use of one airport will often improve 
the service offered by both scheduled airlines and general 
aviation at reduced costs. Our interest is in a determina- 
tion as to whether consolidation of services to two or more 
separate cities at a single airport would, without sub- 
stantial inconvenience to the air passengers, produce more 
economical airline operations, improved scheduling, better 
quality of service through the use of larger equipment, and 
an overall improvement in air service to the area. Though 
the Board will continue to have opportunity to consider 
specific single-airport issues in formal proceedings, it does 
not appear that this point-by-point approach will effectively 
increase the quality of airline service or produce the de- 
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sired economies within a reasonable period of time. The 
Board has decided that it would be preferable to select 
a number of pairs of points within a given area to pro- 
vide the most effective, expeditious and equitable solution 
to the problems raised. 


The Board, therefore, is instituting a series of area air- 
line service airport investigations in which it will consider 
the designation of single airports for those points which 
appear to be capable of being adequately served through a 
single airline airport. Generally speaking the initial refer- 
ence point for consideration of whether an airport might 
usefully serve two or more communities is the distance 
between them. For such purpose, we have initially focussed 
on points located within a 50-mile radius of each other. 
Thereafter, other considerations, as set forth, have been 
given greater weight. These area airport investigations, 
which look toward the possibility of combining scheduled 
air services at single airports, do not involve any intent or 
effort to determine the airport needs of general aviation. 


Airports are highly desirable for the economic well-being 
of communities, and it is not the intention of the Board 
to minimize the importance of airports for general avia- 
tion purposes. 


This is the second airline service airport investigation 
instituted by the Board and will pertain to points served 
by North Central Airlines.’ This carrier has been selected 
because its routes involve the greatest number of adjacent 
points, which may be served through a single airport, 
authorized to any individual local carrier. It should be 
noted, however, that Michigan pairs will be excluded from 
this proceeding in view of a forthcoming Great Lakes ‘‘Use 
It or Lose It’’ Investigation Case, which will involve many 
of these points. Appropriate airline service issues will 
be considered in that proceeding. 

1 The first, the New England Regional Airport Investigation, Docket 13494, 
was instituted on Mareh 23, 1962, Order E-18146. 
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The Board has decided that in an investigation to deter- 
mine whether an area airline service airport is warranted 
certain fundamental factors, as set forth below, will be 
studied. The factors relative to the desirability of a single 
airport, it should be noted, are only guidelines for in- 
vestigation and decision. Each case will be carefully 
weighed on all factors presented in the proceeding, and the 
final Board decision will be made on the record there devel- 


oped. 
I. Atrport Accessibility. 


We recognize that the usefulness of airline service must 
take into account not only flight performance and schedule 
availability, for example, but also consideration of airport 
accessibility. Significant aspects of accessibility include 
the travel time between the airport and the point being 
served, as well as the availability of public and private 
transportation. In this context, we would normally con- 
sider that a community could not be adequately served 


through an airport which was more than one hour’s ground 
time away. The following items, among others, would be 
pertinent to the question of accessibility: (1) weather 
conditions, (2) geographical conditions, (3) present and 
future road conditions, and (4) present and future means 
of transportation to and from the airport. 


Il. Traffic. 


A. Traffic experience will be a major factor to be con- 
sidered. In many instances, traffic will determine the 
weight to be given all other factors. For example, if a 
point is more than a one-hour drive away from a potential 
area airline service airport, but is presently originating 
less than five passengers per day, it might still be deemed 
advisable to designate the area airport to serve the point 
in question. However, if the point was presently originat- 
ing five or more passengers per day, the time-distance 
factor would weigh in favor of not designating that airport 


4 


to serve the point in question. In this regard, it should be 
noted that achieving the basic standards of the ‘‘use it or 
lose it”? policy, ie., five passengers originated per day, 
seven passengers per segment flight, does not indicate 
that flights must go to that point, but is rather an indication 
that such point meets a standard which the Board has 
used in determining whether or not that point should be 
served. Such a point may be adequately or even better 
served by an adjacent airport. Thus, the fact that a point 
is meeting the ‘‘use it or lose it’? standard does not neces- 
sarily mean it should be served through its own airport. 


B. Frequency of service has been shown to have a direct 
relationship to increased traffic development in many in- 
stances. Where, in a given situation, it would appear that 
schedules and frequency of service would improve by the 
use of an area airline service airport over that presently 
provided at the point or points in question, a factor favor- 
able to the institution of an area airport exists. In this 
regard, it is expected that the air carrier serving an area 


airport would be permitted to advertise this as service to 
all the individual points served by that airport. Permis- 
sion to so advertise would provide an advertising flexibility 
which should prove of value to both carriers and com- 
munities. 


C. Direction of traffic flow—We will give considerable 
weight to the air traffie pattern of points to be served 
through area airports. Area airline airports will be most 
effective where they are so located as to avoid a situa- 
tion where the passenger must ‘‘backhaul’”’ a substantial 
distance to the airport to fly to his destination. Time 
and cost considerations suggest that ‘“backhaul’’ character- 
isties of area airports may be significant deterrents to 
traffie development, especially in short-haul markets. 


Ill. Airport Capabilities. 
A. To be considered for designation as an area airline 
service airport, an airport should be, or be capable of 


5 


becoming, an all-weather airport having an instrument land- 
ing system, runway lighting, a control tower, at least a 
5,000-foot runway, facilities for plane maintenance and 
housing, and facilities for the convenience of the public. 


B. Determinative factors in area airline service airport 
selection will be an airport’s present condition, the ability 
to transform an existing airport into an acceptable area 
airport, and the practicality of building a new area airport. 


IV. Cost. 


Present in ali area airline service airport investigations 
will be the question of cost; cost to all concerned, the 
communities, the carriers, and the public in general. Com- 
munity cost questions will include such items as the cost 
of ground transportation and the cost of farther or new 
construction of airport facilities and runways. Included 
among carrier-cost questions will be the system and local 
station expenses and such costs as those involving changes 


in equipment which might be used at the area airports. 
Costs to the public in general would include the overall 
question of subsidy, and the funds expended in airport 
facility and public highway construction. 


After the consideration of facts available to the Board 
and in light of the foregoing considerations, we have deter- 
mined to institute an investigation into whether the follow- 
ing pairs and complexes of points should be jointly served 
through single area airline service airports; 

Appleton-Oshkosh 
Ashland-Ironwood 


Marshfield-Wausau 

Marshfield-Wisconsin Rapids/ 
Stevens Point 

‘Wanusau-Wisconsin Rapids/ 
Stevens Point 
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Our immediate objective in this investigation is to 
determine the extent to which each of the point pairs 
here involved should be served through a single existing 
airport. In addition, we will also be prepared to explore 
the extent to which the construction of a new airport in 
any particular area here involved may represent a sound 
long-term solution to airline service problems, 


ACCORDINGLY, rr 1s ORDERED; 


1. That an investigation, to be known as the North Cen- 
tral Area Atrline Service Airport Investigation, Docket 
13743, be and it hereby is instituted, pursuant to sections 
204, 401 and 1001 of the Act, to determine whether the 
public convenience and necessity require the alteration, 
amendment, or modification of the certificate of public con- 
venience and necessity of North Central Airlines, Inc., in 
such a manner as to require that the following pairs and 
complexes of points be served through a single airport: 

1. Appleton-Oshkosh 
2. Ashland-Ironwood 
Clintonville-Green Bay 
. La Crosse-Winona 
. Land O’Lakes-Rhinelander 
Marshfield-Wausau 
7. Marshfield-Wisconsin Rapids/Stevens Point 
$8. Wausau-Wisconsin Rapids/Stevens Point 


2. That a copy of this order shall be served upon North 
Central Airlines, Inc., and the communities described above, 
who are hereby made parties to this proceeding; 
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CIVIL AERONAUTICS BOARD 
WASHINGTON, D. c. 20428 
In Reply Refer to: B-11 
June 3, 1966 
Received June 6, 1966 R. M. B. 


Mr. Robert M. Beckman 
Haffer & Beckman 
703 Ring Building 
Washington, D. C. 20036 
Re: New Castle County Airport Commission v. Civil 
Aeronautics Board, C.A.D.C. No. 19,693 


Dear Mr. Beckman: 


In accordance with your request, I am attaching certified 
excerpts from the official C.A.B. Minutes relating to the 


Board’s notation procedure. 


The Board will bill you for its services, the fees and 
charges as set forth in Part 389 of its Organization 
Regulations. 


Very truly yours, 


/s/ Haroup R. Sanperson 
Harold R. Sanderson 
Secretary 
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ATTACHMENT A 


Excerrr rrom Mixvurtss or a MEETING OF THE Orv AERO- 
xavctics Boarp Hetp ar its OrFice in WASHINGTON, 
D. C., Apa 23, 1957 

PRESENT: Mr. Durfee, Chairman, Mr. Gurney, Vice 
Chairman, Mr. Denny, Mr. Hector—Members of the 
Board 


The Board convened at 10:05 a.m. 


es . s se es 
2. Ratification of actions taken by Notation on April 12, 
15, 16, 17, 18, 19 and 22, 1957. The Board ratified the 
following actions taken by Notation on the dates shown: 


(10) Approval of a statement of ‘‘Procedure for 
Handling Notation Items’”’ (exhibit 511) and of 
“Tally Sheet”? (exhibit 511a) for recording of 
Members’ votes in connection with the Notation 


process. (April 17, 1957) 


s & * es s 
/s/ M. C. Munuicay 
M. C. Mulligan 
Secretary 


EXHIBIT 511 
Pgocepure ror Haxpurxe Norarion Irems 


Matters for consideration and action by the Board which, 
in the opinion of the originating office, will not require dis- 
cussion by the Members may be circulated for approval 
as follows: 


(1) Dating and Numbering. Upon receipt of the docu- 
ment, the Minutes Section will stamp the date it is 
received in the Minutes Section and assign a Notation 
Number for identification and control purposes. 


(2) Signature Cases. 


a. Where signatures of Members are required, the 
Minutes Section will forward study copies to each 
Member simultaneously and information copies to 
the Staff members concerned. Normally a signa- 
ture copy will be circulated first to the Vice Chair- 
man, if present and concurring, then to the other 
Members, and lastly to the Chairman. 


b. When a Member is unable to take action within a 
reasonable time (normally within three working 
days), he will forward the signature copy to the 
Member next in order of routing and advise the 
Minutes Section accordingly. 


.The Minutes Section will recirculate signature 
copies for information and/or approval of all 
language changes. However, technical changes 
correcting citations, references, grammar, minor 
stylistic flaws, ete., will not be considered language 
changes unless so indicated by the person mak- 
ing the correction. 


d. Members desiring to make a substantial change 
in language, express a comment, or ascertain the 
views of other Members, will request that the 
item be calendared. 


Tally-Sheet Cases. 


a. When initials, rather than signatures, are sufi- 
cient, the Minutes Section will attach a pink tally 
sheet (CAB Form 124, copy attached) to study 
copies and forward such copies to aH Members 
simultaneously. Information copies will also be 
sent to all staff members concerned. 


b. The Minutes Section will indicate in the upper 
right-hand corner of each tally sheet a time limit 
which allows three working days for taking action, 
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and in the event of an emergency, a closer time 
limit will be shown. In such cases an explanation 
of the special circumstances involved will appear 
on the first page of the Notation document. 


c.The Member will indicate his position on the 
recommended action by (1) checking the appro- 
priate box on the Tally Sheet (and, where he dis- 
approves, indicating whether or not he wishes his 
dissent to be shown on the outgoing document, 
if any); (2) initialing in the space provided; and 
(3) returning the Tally Sheet to the Minutes 
Section. 

d. When a Member wishes to postpone voting beyond 
the time limit, he will indicate under ‘‘Comments”’ 
his reasons for postponing his vote. Upon advice 
that the Member is prepared to vote, the Minutes 
Section will furnish another Tally Sheet. 


e. When a Member approves or disapproves a recom- 
mendation, but adds comments, the Minutes Sec- 
tion will bring such comments to the attention of 
the other Members and, where necessary or de- 
sirable, to the attention of the Office(s) or 
Bureau(s) concerned. 


Delivery of Notation Documents. To assure prompt 
action on Notation items (whether signature or tally 
sheet cases), all documents should be hand carried 
among the Members’ Offices and the Minutes Sec- 
tion. Special Messengers are available for this 
purpose. 


Report on Status of Notation Items. The Minutes 
Section will prepare and distribute to the Members 
twice weekly a report on the status of pending Nota- 
tion items. When an item has been held beyond 
the designated time limit, the report will show the 
office holding such item and the reason therefor, if 


5 


known. Items will be considered as completed only 
after the Minutes Section has received positive in- 
dication of the position of each Member. 


ATTACHMENT B 


Excerpr From Minutes or a MEETING or THE Civ AERO- 
wautics Boarp Heup ar rrs Orrice In WasHINGTON, 
D. C., Janvary 7, 1958 


PRESENT: Mr. Durfee, Chairman, Mr. Gurney, Vice 
Chairman, Mr. Denny, Mr. Minetti, Mr. Hector— 
Members of the Board 


The Board convened at 10:20 a.m. 


3. Suggestions for Revised Board Procedures. (Calendar 
Items 1, 2, and 3.) The Board considered various sugges- 
tions aimed at expediting the transaction of its day-to-day 
business. After full discussion the following was unan- 
imously agreed to: 


(a) Submission of matters to the Board for action 


Any item presented for action by notation will be 
calendared at the request of a Member of the Board who 
feels that its nature warrants Board discussion. But when 
in the first instance a Member merely has a question or 
questions regarding the notation item he will endeavor, 
through his Assistant, to resolve the question or questions 
by discussion with the originating Office or Bureau. To 
facilitate this, all notation memoranda will indicate the 
name and telephone extension of the person or persons 
most familiar with the subject matter, and this requirement 
will also apply to memoranda dealing with items to be 
calendared for Board discussion. 


Except when impossible due to circumstances beyond 
control, memoranda presenting matters for Board action 
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will be submitted to the Members at least 24 hours prior 
to the date the matter is to be taken up for calendar dis- 
cussion, or to a deadline for action by notation, in order 
to permit adequate study by the Members. The staff con- 
cerned will be expected to give clear and positive reasons in 
justification of any deadline requiring departure from the 
foregoing rule. 
s e °o ® s 
/s/ M. C. Mutuicax 
M. C. Mulligan 
Secretary 


CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 20428 
In Reply Refer to: B-31-38 
June 13, 1966 
Received June 14, 1966 R. M. B. 


Bobert M. Beckman, Esq. 
Haffer & Beckman 

703 Bing Building 
Washington, D. C. 20036 


Re: New Castle County Airport Comm’n v. Civil 
Aeronautics Board, C.A.D.C. No. 16,693 


Dear Mr. Beckman: 


So far as I know, the extracts from the Board’s minutes 
heretofore given to you are the only Board-approved docu- 
ments describing the notation procedure followed during 
the period involved in the above case. Furthermore, I am 
not aware of any internal staff directives or manual ma- 
terials which would add anything to these minutes in 
terms of your challenge to the notation procedure. 


As for the matter of ratification, I did not understand 
that you desired anything on this subject, since in your 
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brief you treat ratification as a mere nullity. However, I 
have now ascertained that this procedure is governed by 
a Board directive adopted on March 15, 1946, as evidenced 
by the enclosed extract from the Board’s minutes of March 
19, 1946. Again, I am not aware of any internal staff 
directives going beyond this minute. 


The Board’s minutes do not reflect any directives con- 
cerning the mechanical details of recording, duplicating, 
issuing, and serving of orders adopted either by notation 
or by resolution at formal Board meetings. Moreover, we 
cannot see the relevance of these mechanical details to the 
case at hand. The various minutes furnished you, as well 
as the face of Order B-22253 and the explicit recital in 
Order B-22472, show that adoption of Order E-22253 under 
the notation procedure was completed on the morning of 
June 1, 1965, when Mr. Adams became the fifth Member 
to sign the order. The clerical and ministerial fanctions 
concerning which you inquire constitute no part of the 


notation voting procedure itself. 
Very truly yours, 


/s/ O. D. OzMENT 
O. D. Ozment 
Deputy General Counsel 
Enclosure 


EXCERPT 
For Official Use Only 


Mrxvres or a MEETING or THE Crvm, Arronavtics Boarp 
Hep at its Orrice rv Wasutnoron, D. C., Marcr 19, 146 


Present: Ryan, Acting Chairman, Branch, Lee—Members 
of the Board 
e e e e e 
Ratification of actions taken by Notation 
The Board ratified its approval of a proposal that the 
Minute Clerk at the beginning of each calendar meeting 
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present for ratification all actions taken by notation since 
the previous meeting. This proposal was approved by 
notation on March 15, 1946, after consideration of a memo- 
randum (exhibit A-434) from the Secretary. 


Frep A. Toomss 
Secretary 
EXHIBIT A-434 
MeEmoRaNDUM 
March 13, 1946 
TO: The Board 
FROM: The Secretary 
SUBJECT: Ratification of actions taken by notation 


Will you please indicate below whether you are agreeable 
to having the Minute Clerk at the beginning of each calen- 


dar meeting present for ratification all actions taken by 
notation since the previous meeting. This arrangement 
would not take up more than a minute or so each time and 
it would greatly facilitate the work of the Minutes Section. 


/s/ F. A. Toomss 
Fred A. Toombs 
Secretary 
not participating 
L. Welch Pogue 
O. B. 
Oswald Ryan 


H. B. 
Harllee Branch 


JIL 
Josh Lee 


out of town 
Clarence M. Young 


BRIEF FOR RESPONDENT 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,693 


NEW CASTLE COUNTY AIRPORT COMMISSION, 
Petitioner, 
v. 
CIVIL AERONAUTICS BOARD, 
Respondent, 
ALLEGHENY AIRLINES, INC., 


Intervenor. 


ON PETITION FOR REVIEW OF ORDERS 
OF THE CIVIL AERONAUTICS BOARD 


DONALD F. TURNER, 
Assistant Attorney General, 


O. D. OZMENT, HOWARD E. SHAPIRO, 
Deputy General Counsel, Attorney, 
Department of Justice, 
WARREN L. SHARFMAN, 
Associate General Counsel, JOSEPH B. GOLDMAN, 
Litigation and Legislation, General Counsel, 
Civil Aeronautics Board. 
FREDERIC D. HOUGHTELING, 
Attorney, United States Court of Appeals 
Civil Aeronautics Board. foc the Distr:ct of Columbia Circuit 


FRED MAY 25 1966 


pe a eee 
CLERK 


€i) 
QUESTIONS PRESENTED 
In the Board's view, the questions for decision are: 
i. Whether the Board's decision herein, amending the certifi- 


cate of public convenience and necessity of Allegheny Airlines, Inc. 


SO as to delete Wilmington, Del. as a separate intermediate point on 


llegheny*s route segment 3, was based on adequate findings supported 
by substantial record evidence which disclosed a rational basis for 
the Board's ultimate conclusion? 
2. Whether the Board committed procedural error or abused its 
discretion -- 
(a) In the manner in which its order denying reconsider- 
ation was adopted? 
in denying and dismissing Wilmington's second, third, 


and fourth petitions for reconsideration? 


(441) 


INDEX 


Questions Presented ...0065 6 6 6 SS ee Sew 
Counterstatement of the Case .......2e+-2ececee 


Wilmington's Air Service History ......-++s«-. 


The Salisbury-Wilmington "Use It or Lose 


The Board's Decision. ....+«+e-e«se 
The Board's Order on Reconsideration 
Subsequent Proceedings 

Statutes Involved ..... 

Summary of Argument .... 

Argument ... +. -.-.-e«e-e 
Introduction . 2... 2. 22 «2 «2 © eo o 


I. The Board made adequate findings, amply 
supported by the record, as to each of 
the factors which entered into its deter- 
mination of the public convenience and 
Necessity o-- 5: coi secs, Sik: %: SS) eo, Sys 


A. The relative advantages of service at 
the Wilmington and Philadelphia airports 


B. The volume of traffic which would use 
improved Wilmington-Pittsburgh service 


C. Cost of Allegheny and subsidy cost . . 


The Board properly arrived at its decision 
by weighing and balancing all material 

factors relevant to the public convenience 
and necessity . 2... «see e 2 ee eo 


A. The Board's method of determining 
public convenience and necessity by 
weighing and balancing relevant 
factors is legally valid ....... 


(iv) 


Index Continued 


The Board did not err in the factors 
~ considered nor in the weight it gave 
5 SS a eR Rios a 6 eS 


The Board croperly applied its announced 
POLZCIOS! 5 6 ese 6 Oe) & Ss fe oe ore 


1. The “use it or lose it" policy... 
2. The "local service” policy ..... 


The Board has not changed standards 
in mid-case or erroneously treated this 
as a renewal rather than a deletion 
CASE Se onropies eirisice Ve-es Nano Boley lelve ran 


The Board's order may not be set aside merely 
because it did not explain the factual distinc- 
tions between this case and every prior case 
reaching a different result ........ 


A. Only where substantial identity of facts 
is shown mst an agency explain the con- 
sistency of its decisions on their facts 


Wilmington has not shown the existence 
of circumstances which would put the 
burden of explanation on the Board... 
There is no inconsistency between the 
Board's action and its prior and subse- 
nt decisions affecting Wilmington . . 
Board has committed no procedural error 


The Board's order on reconsideration 
was legally adopted ......2e-2-e-2ee. 


The Board did not act arbitrarily in reject- 
ing Wilmington's subsequent petitions 
for rehearing Se 65s" fo) to San to ore) a See 


Conclusion f5.i6-152.5" |s; ke ley aie el SS ot SOS 6 ol Saw! Yor 


Appendix A - Statutes and Regulations Involved ..... 


(v) 
Index Continued 
CITATIONS 


Cases: 


Airport Comm'n of Forsyth County v. Civil Aeronautics 
Board, 300 F.2d 185 (C.A. 4, 1962) ......2.2. 


American Certificate Renewal Case, 17 C.A.B. 400 
(953) wes Senger s awe day lene ter a ees came ia eee 


Allegheny Airlines, Permanent Certificate, 22 C.A.B. 
SOG (TOSS iran ts Weaiis ama, ca Nene Mena eite caine sae 


*Allegheny Airlines, Renewal of Intermediate Points 
33) CoASBS- IAT (1961 Serie sa coe ee Skee ae 3,19,40,41 


Allegheny Airlines, Segment 8 Renewal and Route 
Realignment, Order E-22629 (Sept. 7, 1965) ..... 


cinginnati-New ork Additional Service, 8 C.A.B. 152 
OAT) oan 'e, ever ue, loa en ta Bee wie) ewe) Spina ae % 


City of Lawrence v. Civil Aeronautics Board, 343 F.2d 583 
(Cais Ty: 2965) oe cal iw aise, sitepien 4 tas ous See LOs25neb Ise 


City of Pontiac v. Civil Aeronautics Board, C.A. 6, 
Nos...:16,582=3: (pending)! 5 26. 6 ssa le 6, % <a 32, 33 


*Continental A.L., Roswell-Hobbs—Carlsbad 
ENGR GAS 598: (BOLO) wa ens ae ca aurea matey teres aoe ts 24, 28 


Division 11 etc. v. Labor Board, 111 U.S. App. D.C. 
68 0° 294 °F. 20" 264) (L961) Sse woe arte 1S ee a5 


Eastern Air Lines, Redesignation of Philadelphia- 

Wilmington, Order E-22981 (Dec. 8, 1965)..... 4,41,42,46 
Eastern North Carolina Area Airport Investigation 

Order E-21051 (July 10, i962) wine) Yee hee te'2el uke: je a 27 


Order F-21328 (Sept. 25, 1964) ........2ee8 " 24 


Federal Communications Comm'n v. Allentown Broadcasting 


Coe 349 U.S., 358: 955) nove So velalin co) aga, satare ele 15 


Federal Communications Comm'n v. Pottsville Broadcasting 


Gon, 309 US. 13641940). ieee Seema ss 24 


(vi) 
Index Continued 

Cases: 

Florida feoast easters v. Federal Communica- 
tions Comm'n, _—saU«.S. App. D.C. ___, 352 F.2d 726 
(9965) 6. 6 em Rca She ea ce) Sb Bene eee Se re el SL 

*Frontier Airlines Segment 13 Case, 34 C.A.B. 391 (1961), 
aff'd, Nebraska Dept. of Aeronautics v. Civil Aero- 
nautics Board, 298 F.2d 286 (C.A. 8, 1962) 08% Si wire 


Frontier Airlines, Service to Western Colorado, Order 
E-21414 (Oct. 19, 1964 


*Gearhart & Otis, Inc. v. Securities & Exet 
___._ «%U.S. App. D.C. >» 348 F.2d 798 (ies) oie at re 


Hill v. Federal Power Comm'n, 335 F.2d 355 (C.A. 5, 


Interstate Commerce Comm'n v. Parker, 326 U.S. 60 (1945) 


James S. Rivers, Ine. (WJ. v. Federal Commmications 


Comm'n, __—*iU.S. App. D.C. » 351 F.2d 194 (1965) 


Labor Board v. Wichita Television Corp., 277 F.2d 579 
{C.&. 10, 1960) Slee 1a Tleterie pohaeuvertetiok®, Nscelre 


M & M Transportation Co. v. United States, 128 F.Supp. 
296 (D. Mass. 1955), aff'd, 350 U.S. 857... -..- 


*McMamus v. Civil Aeronautics Board, 286 F.2d 414 _(C.A. 2 
1961}, cert. denied, 366 U.S.-928 


> 


_¢ = © © Be 2 @ 


Melody Music, Inc. v. Federal Communications Comm'n, 
120 U.S. App. D.C. 241, 345 P.2d 730 (1965) .... 


higan Points "Use It or Lose It" Case, Order 
E-21797 (Feb. 15, 1965 


Middle Atlantic Area Case, 9 C.A.B. 131 (1948) .... 
*Nebraska Dept. of Aeronautics v. Civil Aeronautics 

Board, 298 F.2d 286 (C.A. 8, 1962) ....-2-e+64- 32, 33 
*New Castle County Ai Comm'n v. Allegheny Airlines, 

Order £-20483 (Feb. 14, 1964) -..+.-222eee00-8 4, 14 


(vii) 
Index Continued 


Cases: 
New_York Central R. Co. v. United States, 207 F.Supp. 
733 USD Meee L962) szon eae Ea ee ae 


New_York Central Securities Corp. v. United States, 
2B7 UE Sse 12 (932) eat asi otse dogs ak ok ol ish en ieiescenre 


North American Airlines v. Civil Aeronautics rd 
99 U.S. App. D.C. 55, 237 F.2d 209 (1956) Bien cate 
North American Van Lines v. United States, 217 F.Supp. 
$37 (NED ond. 1963) se. So ave eorels ceo sc -evein be 
*North Central Airlines v. Civil Aeronautics Board, 
105 U.S. App. D.C. 207, 265 F.2d 581 (1959), cert. 
denied’. 360: 0585/9035 ./65).ren wine (or 2 aaa) secrete, ol fon se.6 


*North Central Airlines v. Civil Aeronautics Board, 108 
U.S. App. D.C. 185, 281 F.2d 18 (1960) ........ 


North Central Airlines "Use It or Lose It" Case, 36 
C.A.B. 535 (1962) 


North Central Area Airport Investigation, Order E-18533 
(Giist-t eas Pee ho) ee aA a ee 


*North Central Area Airport Investigation, Order E-21534 
(Nov. 24, 1964), aff'd, Outagamie County v. Civil 


Aeronautics Board, 355 F.2d 900 (C.A. 7, 1966)... 


North Central-Lake Central Acquisition Case, 25 C.A.B. 
56; (AOS Ti reve, oe set iss ahs, ao Red = eee ome eee 


Northeast Airlines v. Civil Aeronautics Board, 331 F.2d 
579) (CsA Ss US EN OGA) i ica avai tenes Wee ade metare ae 


Northeastern States Area Investigation, 30 C.A.B. 606 
(1959 


*Outagamie County v. Civil Aeronautics Board, 355 F.2d 
900 (C.A. 7, 1966) sececis ow eee 15,24,25,27, 30, 32,34, 37,39 


Ozark Airlines "Use It Or Lose It" Case, 36 C.A.B. 228 


(wii) 


Index Continued 


outhern Jrans¢con 
> 


ened ~" snents service Se 
Order 5-22252 (June 1965), Order B-22549 


{Ri AG NOSE ae wins te Ge es ae a 


Seaboard & Western Airlines v. Civil Aeronautics 
Board, 87 U.S. App. D.C. 78, 183 F.2d 975 (1950) .. 16 


of iculture v. United States, 347 U.S. 645 
a ee 38 
Service to Columbus, Nebr., Order E-21736 (Jan. 29, 1965) 30 


Service to Hot Springs, Va., Order E-20432 (Feb. 4, 1964) 30 
Service to Terre Haute, Ind., Order E-22820 (Oct. 29, ~ 


DQG oia.8 Sa MGA G Ski eee w e eee ae wae 10,45-46 


Seven States Area Investigation, 28 C.A.B. 680 (1958) . 31 
Six-Carrier Mutual Aid Pact, 30 C.A.B. 90 (1959) .... 36 


*"ISC_ Motor Freight Lines v. United States, 186 F.Supp. 777 
S.D. Tex. 1960), aff'd, 366 U.S. 419 (1961) .... 


United Air Lines v. Civil Aeronantics Board, 198 F.2d 100 
(eT Vay BES oo --) Sue ea ey a me enc ne 


United States v. Pierce Auto Freight Lines, 327 U.S. 515 
(1946) ital LS Pate at aay ah ON e) om aise Watselan or catiee? ce 


United States v. Tucker Truck Lines, 344 U.S. 33 (1952). 
WLIL, Inc. v. Federal Commmications 'n, ___ U.S. App. 
SF Se ROE TAR CIGOS) ante ss eae ek 


Wn. N. Feinstein & Co. v. United States, 317 F.2d 509 
C.A. 2, 1963 ita Ve Wel elieh an a! ahvan ta ae ee ane Les 


Statutes: 
Act of May 19, 1955, & Stat. 49 . 2.2.2.2. 2.22 ee 


Administrative Procedure Act, 60 Stat. 237, 
5S85S.C. 100? St.80g.. sic 1a 0. ein, a ler iatio, Kulenie “e 


* Cases chiefly relied upon are marked by asterisks. 


(ix) 
Index Continued 
Statutes: 


Federal Aviation Act of 1958, 72 Stat. 731, 
49 U.S.C. 1301 et seq., as amended... . 


Sec. 102, 72 Stat. 740, 49 U.S.C. ° 
Sec. 201, 72 Stat. 741, 49 U.S.C. . 
Sec. 204, 72 Stat. 743, 49 U.S.C. 1324 . 

S.C. . 


1302 
1321 


Sec. 401, 72 Stat. 754, 49 U. 1371 canta 
Sec. 401(g), 72 Stat. 756, 49 U.S.C. 1371(g) 2, 
Sec. 404(a), 72 Stat. 760, 49 U.S.C. 1374(a) . 
Sec. 1005(f), 72 Stat. 794, 49 U.S.C. 1485(f) . 
Sec. 1006(a), 72 Stat. 795, 49 U.S.C. 1486(a) . 
Sec. 1006(e), 72 Stat. 795, 49 U.S.C. 1486(e) . 16,36,53 
Regulations of the Civil Aeronautics Board: 


Rules of Practice in Economic Proceedings, 
14 C.F.R. Part 302... 2.22 2-2 ee 


Rule 24, 14 C.F.R. 302.24 .... 
Rule 28, 14 C.F.R. 302.28 .... 
Rule 37, 14 C.F.R. 302.37 .... 
Rule 37(c), 14 C.F.R. 302.37(c) . 
Statements of General Policy, 14 C.F.R. Part 399 . 


"Use It or Lose It® Policy, 14 C.F.R. 
SO9SUPA et 5 a aie ss cheb ep Sileuene: (2230320950345 02 


Miscellaneous: 


Decisions of the Comptroller General, 20 Comp. Gen. 
ZEB (VOLO) o-schie. or eiisteabreXai os con ecepselvemence 


k of Official C.A.B, Airline Route Maps and 
Airport-to-Airport Mileages (8th ed. 1962)... 


Official Airline Guide, June 1, 1963 ....... 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,693 


NEW CASTLE COUNTY AIRPORT COMMISSION, 


Petitioner, 


v. 

CIVIL AERONAUTICS BOARD, 
Respondent, 

ALLEGHENY AIRLINES, INC., 
Intervenor. 


ON PETITION FOR REVIEW OF ORDERS 
OF THE CIVIL AERONAUTICS BOARD 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 
Petitioner New Castle County Airport Commission (hereinafter 
referred to as "Wilmington" or "petitioner™), the civic agency operat— 
ing the Greater Wilmington (Del.) Airport, seeks review of orders of 
the Civil Aeronautics Boaral/ which amended the certificate of public 
convenience and necessity of Allegheny Airlines, the federally sub- 
sidized local-service carrier serving Wilmington, so as to delete 


Wilmington as a separate intermediate point on Allegheny's route 


1 The principal orders under review are Order E-21665 (Jan. 11, 
1965; Tr. 1660), amending Allegheny's certificate, and Order E-22253 
(June 1, 1965; Tr. 1738), denying reconsideration. Wilmington also 
seeks review of Orders E-19694 (June 17, 1963; Tr. 121), E-22472 
(July 23, 1965; Tr. 1779), B-22821 (Oct. 29, 1965; Tr. 1793), and 
E-23098 (Jan. 7, 1966; Tr. 1820). 


=e 
segment 3, which runs from New York to Pittsburgh via Philadelphia, 
Wilmington, and central Pennsylvania points. The Board acted under 
section 401(g) of the Federal Aviation Act (infra, p. 52), which 
authorizes it, after notice and hearing, to amend any carrier's 
certificate if the public convenience and necessity so require, 
and pursuant to the Board's "use it or lose it" policy, 14 C.F.R. 
399.11 (infra, p. 61), whereby cities which do not make sufficient 
use of subsidized air service to justify its cost to the carrier and 
the government are subject to decertification proceedings under 
section 401(g). The effect of the Board's challenged action is to 
terminate Allegheny’s authority to render direct service between 
Wilmington and the segment 3 points west of Wilmington, principally 
Pittsburgh.2/ 
Wilmington's Air Service History 

In two' decisions in 1947-48, the Board added Wilmington to the 
routes of three trunkline carriers (TWA, American, and Eastern), and 
temporarily certificated it on two segments to be served by the newly 
organized All-American Aviation (subsequently renamed Allegheny Air- 
lines) a In 1953 Wilmington's certification was renewed on Allegheny's 
Philadelphia-Pittsburgh segment; it was taken off the other original 
segment (Delmarva Peninsula) but added to a new Philadelphia-Cleveland 
2] The Board's action does not affect Wilmington's service 
either on Allegheny's segment 8 (Boston-Washington), which duplicates 


segment 3 between New York and Wilmington, or on Eastern Air Lines? 
routes 5 and 6 (Boston-Washington-points west and south). 


2 Cincinnati-New York Additional Service, 8 C.A.B. 152, 163-4 
(1947); Middle Atlantic Area Case, 9 C.A.B. 131, 146-8, 157, 172, 
174-5 (1948). Eastern quickly became and remained the dominant 
carrier at Wilmington (Tr. 1031). 
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segment; and TWA's service was suspended as unnecessarily duplicat- 


ing Allegheny! s.4/ 

Allegheny's certificate was made permanent in 1955, but 
Wilmington's certification remained temporary, since it was then 
generating only 3.2 passengers a day while the Board's standard for 
permanent certification was 5 passengers a aay, 2/ Nevertheless, 
Wilmington received new service in 1959, when the Board granted 
Allegheny a new temporary Washington-Boston segment and included 
Wilmington as an intermediate point —- at the same time, however, 
suspending American's service as unneeded .£/ 

In 1961 the Board renewed Wilmington's segment 3 (Wilmington- 
Pittsburgh) certification indefinitely, but warned that such renewal 
did not immunize the city from future action under section 401(g) py 
Most recently, in December 1965, the Board denied Eastern's application 
to terminate service at the Wilmington airport, holding that Eastern's 


Z/ All-American Certificate Renewal Case, 17 C.A.B. 400, 406, 
451-2, 457, 460-1 (1953). 
Allegheny Airlines, Permanent Certificate, 22 C.A.B. 596, 606 
(1955). 


The local-carrier permanent-certificate legislation, 69 Stat. 
49 (1955), authorized temporary continuation of points generating 
insufficient traffic to warrant permanent certification. 


6/ Northeastern States Area Investigation, 30 C.A.B. 606, 614-5, 
632-3 (1959). Renewal of this temporary authority is currently under 
consideration in Allegheny poriness sement 8 Renewal and Route 
Reali nt, Order E-22629 (Sept. 7, 1965). 

7/ Allegheny Airlines, Renewal of Intermediate Points, 33 C.A.B. 
117, 119-20, 136-41 (1961). The Board found that Wilmington's seg- 


ment 3 traffic had reached the 5-a-day level in 1959 and that the 
service was profitable to Allegheny. It refused, however, to continue 
Wilmington on the Philadelphia-Cleveland-Detroit segment, o 

that multi-stop service from Wilmington to the latter cities could 
not hope to compete with the greatly superior service available at 
the nearby Philadelphia airport. 


a em 


past traffic there warranted continuation of the suivine 


The Salisbury-Wilmington "Use It Or Lose It" Case 

The present proceeding was initiated by the Board in December 
1962 (Tr. 1) as one of a series of "use it or lose it® investigations 
to determine whether the public convenience and necessity required 
continuation, suspension, or deletion of service to certificated 
points originating fewer than 5 passengers a day on any segment 
(Tr. 1). Since Wilmington in 1962 had enplaned only 3.1 passengers 
a day on segment 3 (Tr. 9, 47),27/ the Board made this service an 
issue in the investigation (Tr. bb-5) 2/ 

In his initial decision (Tr. 1364, 1673), the Board's hearing 
examiner concluded that Allegheny's segment 3 authority at Wilmington 
should not be terminated, even though traffic to unduplicated 


3/ Eastern Air Lines, Redes tion of Philadelphia-w: on, 
Order E-22981 (Dec. 8, 1965) (see Wilmington's Brief, App. =) 

9/ Wilmington's segment 8 service was not placed in issue 
because its enplanements on this segment were twice those on seg- 
ment 3, and its total traffic four times as great (Tr. 47). 
*Enplaned” passengers are those who board flights at a given city; 
"originated” passengers are those whose air journey commences there. 
Enplaned passengers thus always equal or exceed originated ones, 
although the difference is not great at a non-junction point like 
Wilmington. The "use it or lose it" standard is based on 
originated passengers (see infra, p. 31). 


10/ Shortly thereafter, Allegheny eliminated single-plane service 
between Wilmington and Pittsburgh, thereafter rendering only connect- 
ing service via Philadelphia or New York. In New Castle Count: 

Comm'n v. Alle Airlines, Order E-20483 (Feb. 14, 1964), 
the Board held that Allegheny’s action did not violate its certi- 
fLicate obligation to render service between Wilmington and Pittsburgh. 
(Petitioner*s complaint did not challenge the adequacy of Allegheny's 
connecting service under section 404(a) of the Act (infra, p. 52), 
and the Board did not pass thereon.) Petitioner sought neither recon- 
sideration nor judicial review of this order. Earlier, the Board had 
denied, on procedural grounds not here challenged, a motion by 
petitioner in the present proceeding to require Allegheny to resume 
direct Wilmington-Pittsburgh service (Order E-19694;° Tr. 121-2). 
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segment 3 points was barely a third of the "use it or lose it® 


niniwnn.=)” He held that the experienos of a. Pau acnth tial 


period in 1961 showed that two-round-trips-a-day service could 
attract back to the Wilmington airport as many as 5.8 daily 
Wilmington-Pittsburgh-and-beyond travelers currently using the 
Philadelphia airport (Tr. 1684, 1686). He estimated that Allegheny 
would incur a "break-even neear22/ of only $5,900 annually on such 
an operation, or $1,100 less than its break-even need of $7,000 on 
its one-round-trip operation in 1962-63 (Tr. 1685-6, 1692), which 
he considered reasonable in relation to the number of travelers 
benefited. However, he rejected Wilmington's proposal for three 
non-stop roundtrips a day, which he found would cost Allegheny 
over $200,000 annually, an amount which could not -be justified 


(Tr. 1688). 
The Board's Decision 


The Board exercised its discretionary right of review over the 
portion of the initial decision affecting Wilmington (Tr. 1461), and 
in Order E-21665 (Tr. 1660) reversed that decision. The basic 


problem of Wilmington's segment 3 service, the Board observed, is 


11/ Of Wilmington's 3.1 daily enplanements on segment 3 in 
1962, only 1.75 were bound for segment 3 points not also served on 
segment 8, i.e., Pittsburgh and central Pennsylvania points 
(Tr. 1677, 1682). Wilmington did not contend it needed segment 3 
service to any point except Pittsburgh, with which it exchanged 
only 1.4 daily passengers each way in 1962 (Tr. 1681). 


12/ The "break-even need" for an operation is the amount by 
which the revenues produced fall short of the costs allocable 
thereto, making no allowance for taxes or return on investment. 
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that by an accident of geography the city is located only 21 miles 
and 50-60 minutes driving time from the Philadelphia airport,.from 
which 17 daily non-stop round-trips operate to Pittsburgh, including 
doth faster jet flights and cheaper no-reservation service unavail- 
able at Wilmington (Tr. 1662-3). Limousine service is plentiful 
and inexpensive. As a result, the great majority of Wilmington- 
Pittsburgh passengers had always chosen to use the Philadelphia 
airport rather than their ow, whatever the level of service at 
the latter (Tr. 1663). 

The issue, the Board held, is not whether Wilmington could reach 


the "use it or lose it" minimm of 5 originated passengers a day if 


Ailagheny scheduled tuo Geily roundtrips to Pittsvargh (ee. 1665)e2 


"Rather, the critical issue is more comprehensive and 
involves a determination of whether in all the circumstances 
the public convenience and necessity require that Allegheny 
provide Wilmington with single-plane Pittsburgh service at 
the local airport. The Board's five-a-day enplanement 
requirement is but a minimmm standard intended only to 
measure whether a local service is being sufficiently 
petronized to warrant continuation of that service without 
routine institution of a formal investigation under 
section 401(g) . . . Attainment of the five-a-day standard 
does not preclude the Board from instituting a section 401(g) 
investigation, nor, once such an investigation has been 
brought, is the five-a-day standard the conclusive measure 
of the public convenience and necessity for a local service." 
(emphasis added) 


The Board pointed out that although Wilmington had received 
Single-plane service to Pittsburgh on segment 3 from March 1949 until 


13/ The examiner erred in his view that Wilmington was entitled 
under the "use it or lose it™ policy to an 18-month test of two-round- 
trip service, the Board held; the policy stipulates an 18-month test 
period only for newly certificated commmities (and then only as a 
guideline), not for those with a long history of air service 
(Tr. 1670). . 


Pie a 


May 1963, the volume of Wilmington-Pittsburgh traffic using this 


service had never exceeded 1.5 passengers per day each way on an 
annual basis. The subsidy cost of this little-used service, the 
Board found, had amounted during its final year to about $11 per 
Pittsburgh passenger generated (Tr. 1666). The Board further found 
that an increased level of service, on either the pattern proposed 

by Wilmington or that proposed by the examiner, would not sufficiently 
stimulate past Wilmington-Pittsburgh traffic levels to justify the 
costs involved .24/ The Board therefore concluded (Tr. 1669-70): 


"Taking into account the superior services conveniently 
available at the neighboring Philadelphia airport and the 
slight convenience and minor savings of time and distance 
accruing to the Wilmington traveler in obtaining Pittsburgh 
service at his local airport rather than at Philadelphia, 
we find that the public convenience and necessity do not 
require continuation of Allegheny's authority to serve 
Wilmington on segment 3.* 


The Board's Order on Recons ideration 
Wilmington sought reconsideration of the Board's decision, assert- 
ing deficiencies in findings and departures from past precedents. On 
Sins 1, 1965, the Board issued its "supplemental opinion and order denying 


14/ Allegheny's loss under the city's service proposal, the 
Board found, undoubtedly would greatly exceed the examiner's $200,000 
estimate, since he had failed to deflate the city's seriously over- 
stated traffic forecasts, particularly with respect to west-of- 
Pittsburgh traffic (Tr. 1667). The examiner's service proposal, the 
Board noted, called for the same sort of multi-stop service which 
historically had attracted only a handful of Wilmington-Pittsburgh 
passengers, and in which Wilmington had expressed no interest at 
the hearings. Moreover, it found the examiner's forecast of traffic 
and financial results of this service overoptimistic; it thought it 
generous to assume that in the long run such service would as much 
as double Wilmington-Pittsburgh traffic, so that each of the proposed 
flights would be carrying on the average no more than 1.6 Wilmington- 
eee ssengers, at an entirely disproportionate subsidy cost 

Tr. 1668-9). 


ele 


reconsideration" (Order E-22253, Tr. 1738). 


Reviewing its earlier order, the Board rejected the contention that 
it had not adequately explained the bases of its action (Tr. 1739). It 
likewise denied any departure from past precedents, citing numerous ear- 
lier cases reaching comparable results (Tr. 1747-9) and holding that 
"the ability of a commmity to board a minimm of five passengers daily 
Goes not ipso facto establish the conclusion that contimed service to 
the commmity is required by the public convenience and necessity" 

(Tr. 1743); it distinguished various decisions cited by Wilmington (in- 
cluding the 1961 renewal of Wilmington's segment 3 certification) as 
being the product of different factual circumstances (Tr. 1744-9). 

The Board reiterated that the relative convenience to Wilmington- 
area travelers in using the Philadelphia and Wilmington airports mst 
be appraised in the light of the services to Pittsburgh available and 
Potentially available at the two airports. In the light of the maximm 
feasible level of service at the Wilmington airport -- two daily round- 


15/ The Board took the occasion to correct a minor factual mis- 
statement in its earlier opinion, which it held required no change in 
its conclusions(Tr. 1750). It had stated (Tr. 1666) that during the 
May-August 1961 test of two-round-trip service, a mere 4 daily "O&D" 
passengers (origin and destination — i.e. » Passengers in both direc- 
tions) had used the service between Wilmington and Pittsburgh, or only 
one such passenger per flight. Wilmington in its petition (Tr. 1701) 
pointed out that these figures actually covered the second and third 
quarters of 1961, i.e., April-September (see Tr. 1104, 910), and thus 
included two months of one-round-trip service. Not having 0&D figures 
available except on a quarterly basis, the Board in its order on recon- 
sideration (Tr. 1749) substituted figures showing boarded (rather than 
originated, see supra, n. 9) passengers between Wilmington and all 
points west (rather than Pittsburgh alone) on segment 3 flights. These 
figures showed 2.3 such passengers per flight —- still a very small 
number, as the Board pointed out. 
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trips to Pittsburgh with one or more stops -- the Board concluded that 
the greater inconvenience in reaching the Philadelphia airport was 
easily offset by the superior attractiveness of the service available 
there, for Wilmington and south-of Wilmington passengers alike (Tr. 1752). 
The Board said it had not considered it necessary to adopt a pre- 
cise estimate of the subsidy cost of direct Wilmington-Pittsburgh serv- 
ice on the pattern proposed by the examiner, since the general result 
was evident on the record; it nevertheless now undertook to do so. 
Based on what it considered generous assumptions as to the traffic 
which would be attracted by a pattern of two daily round-trips to 
Pittsburgh at the Wilmington airport, its computation indicated an 
annual subsidy cost (including taxes and return on investment) of 
some $41,300, or more than $18 per Wilmington-Pittsburgh passenger 
convenienced (Tr. 1753-4). 
"In our judgment an expenditure of this amount is clearly 
excessive and not justified by the public interest where, as 
the record here shows, Wilmington-Pittsburgh passengers almost 
without exception would in any event continue to use the Pitts- 
burgh services available at the Philadelphia airport." 
Subsequent Proceedings 
Wilmington made three further attempts to have the Board reverse 


its decision, all of which the Board rejected in brief orders. In the 


first of these, in addition to er a its earlier attacks on the 
6 


adequacy of the Board's findings, and contending that the decision 


The Board dismissed these repetitious arguments under its 
rules, 14 C.F.R. 302.37(c) (infra, p. 61), forbidding successive petitions 
for reconsideration except on newly discovered grounds which the peti-—— 
tioner shows he was unable to bring to the Board's attention earlier. 
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was invalid under the precepts of the Lawrence case 27/ Wzrmington argued 
that the Board should hear reargument because only two of the three 
Board members who had voted to adopt Orders E-21665 and E-22253 were 
still on the Board. In Order E-22472 (July 23, 1965; Tr. 1779), the 
Board unanimously rejected this argument, stating that it had uniformly 
refused to consider changes in Board membership a valid ground for re- 
consideration of decisions once adopted (Tr. 1780). It also rejected 
Wilmington's belated attack on the legality of Order E-22253's een 
reciting facts which showed that Board action on this order was complete 
prior to noon on June 1, 1965, when one of the three concurring members 


left the Board for another government post (Tr. 1781). 


Wilmington's third and fourth petitions asserted that its earlier 


petition should have been granted ag allegedly similar action was 


taken in two contemporaneous cases. Finding no similarlity of circum- 
stances, and repeating that mere changes in Board membership do not 
warrant entertaining successive petitions for reconsideration, the Board 
in Orders E-22821 (Oct. 29, 1965; Tr. 1793) and E-23098 (Jan. 7, 1966; 


Tr. 1820) denied the petitions. 


City of Lawrence v. Civil Aeronautics Board, 343 F.2d 583 
(C.A. 1, 1965). Wilmington claimed that it had not previously had an 
opportunity to argue the significance of this decision, which was 
handed down subsequent to Wilmington's filing of its first petition for 
reconsideration. The Board, having considered and quoted from the 
Lawrence case in its order on reconsideration (Tr. 1749), and finding 
nothing in Wilmington's arguments to change its mind, denied the petition 
pro tanto (Tr. 1780). 


18/ Raised for the first time in its answer to Allegheny's motion 
to strike its second petition for reconsideration (Tr. 1775). 


ase, Order E-22549 
E-22820 (Oct. 29, 1965). 


Bab 
Wilmington filed its petition for review herein on September 21, 
1965, asserting error in Orders E-19694,  E-21665, E-22253, and 
E-22472. On February 7, 1966, it was granted leave to amend its peti- 
tion to assert error in Orders E-22821 and E-23098. 
STATUTES INVOLVED 
The pertinent provisions of the Federal Aviation Act, the Board's 
Rules of Procedure in Economic Proceedings, and its Statements of 
General Policy are set forth in Appendix A hereto (infra, pp. 49-62).-. 
SUMMARY OF ARGUMENT 
I 
The Board made adequate findings as to each material factor enter- 
ing into its decision, and these findings have ample support in the 
record. As to the relative convenience to Wilmington travelers of the 
services to Pittsburgh available at the Philadelphia and Wilmington 
airports, the Board found that the greater time and cost of surface 
travel to the Philadelphia airport were largely or entirely outweighed 


by the faster, cheaper, and much more frequent flights available there. 


As a result, it did not believe that a high proportion of Wilmington- 


Pittsburgh passengers (whose numbers the examiner had estimated at fewer 
than ten a day each way) would use even considerably improved service at 
the Wilmington airport. Nor did it believe that any significant number 
of west-of-Pittsburgh travelers would use Wilmington-Pittsburgh flights, 
in view of the incomparably better services available via the Philadelphia 
and Washington gateways. The cost of Wilmington-Pittsburgh service, the 


Board found -- either as it existed prior to May 1, 1963, or on the 


20/ Tts assertions of error in Order E-19694, whatever they may have 
been, have been waived by non-argument in its brief. 
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Pattern proposed by Wilmington, or as proposed by the examiner -- would 
be entirely out of proportion to the limited benefits conferred by such 
service. 
II 

The Board arrived at its decision by weighing and balancing all the 
material factors relevant to the public convenience and necessity -- a 
technique which the courts have repeatedly approved. The Board did not 
err in refusing to make either the lesser surface accessibility of the 
Philadelphia airport, or the asserted ability of Wilmington to enplane 5 
or more Pittsburgh passengers daily at its ow airport, the sole deter- 
mining factors in its decision; it properly gave considerable weight to 
the cost of the services proposed to the carrier, and to the government 
in subsidy. The Board did not misapply its "use it or lose it" policy; 
that policy is not dependent on two-daily-round-trip service, does not 
guarantee established cities like Wilmington an 18-month test of such 
service, and does not guarantee contimed service to cities which gener- 
ate or claim they could generate the minimm criterion of 5 passengers a 
day. Nor did the Board ignore Allegheny's certificate obligation to 
render short-haul feeder service; it simply found direct Wilmington- 
Pittsburgh service unneeded and disproportionately costly, without regard 


to the financial results of Allegheny's Philadelphia-Pittsburgh service. 


Wilmington's claims that the Board changed standards in mid-case, and 


that it erroneously treated this as a renewal rather than a deletion 
case, are readily refuted by an analysis of what the Board actually de- 


cided. 
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III 


The Board did not depart from its past decisional norms and precedents. 


It was not obliged to explain and harmonize on their facts each of the prior 
decisions cited by Wilmington (although it in fact did so in many cases) , 
since Wilmington made no attempt to show that the material factors in 
the cited cases were substantially identical to those of the present case. 
In particular, the departure of the Board's action here from its 1961 re- 
newal of Wilmington's segment 3 certification is adequately explained by 
the intervening fall-off in traffic and the shift of Wilmington-Pittsburgh 
operations from a. profit-making to a loss status. Similarly, the Board's 
recent refusal to terminate Eastern's service to Wilmington is distinguished 
by Eastern's non-subsidized status and the mch greater traffic it has en- 
joyed at Wilmington. 
Iv 

The Board's order on reconsideration was legally adopted, since of- 
ficial Board action thereon was completed by noon on June 1, 1965, when 
Chairman Boyd (one of the three members concurring therein) left the 
Board. Wilmington's attack on the Board's "notation" procedure comes too 
late; in any event, the I.C.C.'s similar procedure has been judicially 
upheld. The Board acted well within its discretion in denying and dis- 
missing Wilmington's second, third, and fourth successive and repetitious 
petitions for reconsideration; the two isolated cases Wilmington cites 
in which the Board granted further consideration are easily distinguish- 


able on their facts. 


The action which the Board took in this case does not disturb the 


pattern of Allegheny's service between Wilmington and Pittsburgh which 
has existed since May 1, 1963. On that date, Allegheny discontinued its 


Single-plane service between Wilmington and Pittsburgh, and since that 
time has provided only connecting service via Philadelphia. When the 


direct service was discontinued, petitioner requested the Board to re- 
quire immediate resumption of service, asserting that Allegheny's certi- 


ficiate of public convenience and necessity required direct Wilmington- 


Pittsburgh flights. The Board rejected the contention (Order E-20483, 


Feb. 14, 1964), and pointed out that it me explore in this proceeding 


the commmity's need for such services. 

Hence, despite the mmerous and complex contentions here advanced, 
the central issue is merely whether the benefits of a resumption of 
Wilmington-Pittsburgh flights would be worth the costs involved to the 
govermment and the carrier. The Board concluded that the limited service 
benefits would not justify the costs, in view of the ready accessibility 
of the Philadelphia airport to Wilmington travelers and the many Philadelphia‘! 
Pittsburgh flights there availatle. 


2i/ In Order E-20483, the Board held that Allegheny's certificate 
required only that service be provided between Wilmington and Pittsburgh, 8 
and not that it be provided via any particular routing or that it be single- 
Plane service. This order also stated: 


"Wilmington specifically disclaims any intention of alleging 
a violation of that portion of section 404(a) which requires air 
carriers to provide "adequate service." We note that there is now 
Pending in an advanced procedural stage the Allegheny "Use It or 
Lose It" Case, Docket 14214, which raises the question, inter alia, 
of whether Wilmington should be deleted from Allegheny's route. Al- 
though that proceeding does not involve the technical issue of ade- 
quacy of service under section 404(a) of the Act, the convenience 
and necessity issues encompass a full exploration of the community's 
needs and the quality of the service it has been receiving." 
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Furthermore, Wilmington continues to receive service not only 
from Allegheny but from Eastern as well. Those services are in accord- 


ance with Wilmington's predominant traffic flows, i.e., along the Boston- 


Washington corridor. The State of Delaware has not been deprived of 
east-west service, as petitioner contends, but rather continues to have 
access to the west through connections at Philadelphia and Washington. 
In most instances, as we show (infra, p. 20-1), service to the west 
through Washington or Philadelphia is far superior to that through 
Pittsburgh. 

We subsequently show that the Board's action was entirely reason- 


able, within its allowable discretion, and in accord with all legal re- 


ii nentae=! We also show that many of petitioner's contentions were 


not urged to the Board, or were not timely urged, and therefore are not open 


22/ In this connection it should be borne in mind that, "With 
respect to the factors considered and the weightattributed to various 
circumstances in weighing the factors, . . - the Board is not required 
in every case to weigh in the balance all of the possible factors that 
may be considered, and to make findings with respect to all of the cir- 
cumstances upon which testimony has been given. - - [a] circumstance 
may weigh heavily in the balance in one case but be missing from the 
scales completely in another balance." Outagamie County v. Civil Aero- 
nautics Board, 355 F.2d 900, 906 (C.A. 7, 1966). Thus, the Board need 
not rule on the contentions and exceptions of the parties seriatim, but 
may dispose of them through the medium of findings which are adequately 
informative on the material issues. See Labor Board v. Wichita Television 
Corp., 277 F.2d 579, 585 (C.A. 10, 1960); North American Van Lines v. 
United States, 217 F.Supp. 837 (N.D. Ind. 1963) (three-judge court). 
Moreover, the Board is entitled to adopt all or any part of its 
examiner's findings as its own, as it did here, without repeating or 
recasting them in its own opinion. North American Airlines v. Civil 
Aeronautics Board, 99 U.S. App. D.C. 55, 237 F.2d 209 (1956); Division 

Labor Board, 111 U.S. App. D.C. 68, 2904 F.2d 264, 268 
rican Van Lines v. United States, supra. The Board 
and where as here the 


to consideration here. 


I. The Board made adequate findings, amply supported by the record, 
as to each of the factors which entered into its determination 


A Ti ive advan Ss of service at thi 


Wilmington and Philadelphie sirports. 


The first factor the Board considered was the relative advan- 


tages and disadvantages to Wilmington-area travelers of using air 
service at the Philadelphia and Wilmington airports to reach Pitts- 
bergh. As the Board pointed out, both the relative accessibility of 


the two airports (in terms of distance, time, and cost of surface travel) 


27/ Section 1006{e) of the Act, infra, p. 53, provides that 
or ae njo objection to an order of the Board . . . shall be con- 
sidered by the court unless such objection shall have been urged 
before the Board . . . or, if it was not so urged, unless there 
were reasonable grounds for failure to do so." See, e.g.,_Seaboard 
& Western Airlines v. Civil Aeronautics Board, 87 U.S. App. D.C. 78, 
183 F.2a 975 (1950); Gearhart & Otis, Inc. v. Securities & Exchange 
Comm'n, ___U.S. App. D.C. ___, 348 F.2d 798, 801 (1965); Florida 
Gulfcoast Broadcasters v. Federal Commmications Comm'n, ____U.S. 
App. D.C. __, 352 F.2a 726, 727-8 (1965); Inc. v. Federal 
Commmications Comm'n, __-U.S. App. D.C. ___, 352 F.2d 722, 726 
(1965). Not only must objection be raised, but it mst be raised 
in a timely manner. United States v. Tucker Truck Lines, 344 U.S. 
33, 37 (1952). 

= Petitioner has also included in the joint appendix, and cited 
in its brief (principally in support of its "local service" 
argument, Pet. Br.2l) various exhibits and testimony which were re- 
jected by the examiner (and therefore not subjected to rebuttal or 
cross-examination), and whose rejection petitioner did not appeal 
to the Board. Exhibits thus rejected in whole or in part were as 
follows: ILG-210 (part)(Tr. 1046-7, see Tr. 145); ILG-300 (parts) 
(Tr. 1048-50, see Tr. 145, 727-8); ILG-302 through -305 and -308 
through -310 (Tr. 1056-63, 1066-71, see Tr. 145, 445, 587, 703-4 
722); ILG-401 (pp. 2-8)(Tr. 1085-91, see Tr. 637, 641-2); ILG-R- 
1000 (part) and R-1020 (Tr. 1150-1, 1163-5, see Tr. 728-9); ILG-A 
(Supp.) (parts, and Appendix F) (Tr. 1131, 1132F, see Tr. 723-4); 
ILG-C (parts) (Tr. 1136C-D, see Tr. 416-7, 442); ILG-H (parts) 
(Tr. 11484, see Tr. 677). (For the examiner's ruling on the ef- 
fect of these rejections, see Tr. 725.) Of these, petitioner 
appealed only as to ILG-302 (Tr. 1056-7; rejected Tr. 145, 703-4; 
appeal taken Tr. 1555, n.38; ruling upheld, Tr. 1670, n. 6). 


aly he 
and the relative attractiveness of the Pittsburgh service provided there 
(in terms of frequency, timing, speed, and cost) enter into this factor. 
Despite petitioner's tendency to exaggerate the difficulties of 
reaching the Philadelphia airport, the following facts about accessi- 
bility are not seriously disputed (Tr. 1679): 
Downtown Wil- Wilmington Philadelphia 
mington to - Airport Airport Difference 
Distance 6 mi. 21 mi. 15 mi. 
Driving time 15-20 min.  50-€0 min. 35-40 min. 


Limousine fare $1.25 $3.00 $1.75 


The Philadelphia-airport limousine runs at frequent intervals from 

early morning until late evening, with a scheduled time of 60 minutes. 
The Board found no evidence that the inconveniences of parking and check- 
in procedures at the Philadelphia airport were greater than at any other 
major air terminal (Tr. 1663). 


The other side of the coin is the service to Pittsburgh available 


at the two airports: At Philadelphia, 17 daily non-stop round-trips, 


24/ It is instructive to compare the distance and driving time 
between downtown Wilmington and the Philadelphia airport with those 
which separate the centers of many major cities from their own airports: 
Detroit (Willow Run), 31.0 m., 55 min.; Detroit (Metropolitan), 20.0 m., 
50 min.; Chicago (O'Hare), 21.0 m., 45-65 min.; New York (Kennedy), 
16.0 m., 70 min.; Los Angeles (International), 18.0 m., 60 min.; Pitts- 
burgh, 17.0 m., 60 min.; Seattle (Sea-Tac), 14.0 m., 75 min.; San Fran- 
cisco, 13.0 m., 60 min.; New Orleans, 13.0 m., 60 min. (All figures 
from the current Official Airline Guide, of which the Board takes of- 
ficial notice, 14 C.F.R. 302.24 (m)(1), infra, p. 58-9.) 


ajs:= 
spread around the clock, of which 2 are jets (flight time: 50-64 
min.) and the rest props (flight time: 90 min.); lowest fare (no- 
reservation) $15.24. At Wilmington, when service was at its best 
{and as it would be under the examiner's proposal), 2 daily one-stop 
round-trips (flight time: 100-110 min.) (Tr. 1682); fare (first- 
class only) $20.55. 

Taking both these components into account, the Board called 
the convenience of using the Wilmington airport "slight" and the 
savings in time and distance "minor" (Tr. 1669). The validity of 
this characterization is apparent when surface and air travel times 
and costs are combined: the no-reservation passenger at Philadelphia 
saves more than the limousine cost, while the jet passenger saves more 
than the difference in driving times — and this does not take into 
account the greater convenience of being able to depart via 
Philadelphia at virtually any hour. 

The comparative advantages of the two airports are not markedly 
different for south-of-Wilmington travelers; if they come from beyond ~ 
the immediate environs of Wilmington, as the Board pointed out, each 
extra mile or minute to the Philadelphia airport is also an extra 


mile or minute to the Wilmington eiroocesee” Moreover, no estimate 


25) Wilmington cites earlier Board cases holding that a com- 
munity cannot ordinarily be served adequately through an airport 
more than one hour's driving time away. With respect to Wilmington 
itself, the Philadelphia airport meets this criterion; and the past 
cases make*clear that the critical driving time is to be measured from 
the center cf the community being served, not from far outlying 
points. Moreover, the criterion is not rigid, and does not apply 
in any case to points generating less than 5 passengers a day; see 


North Central Area Airport Investigation, Order E-18533 (June 29, 
1962 » PP. 2-3. 
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was given of the number of such travelers or their geographic distri- 


bution, so their inconvenience in reaching Philadelphia could not be 


quantitatively measured22/ 


B. The volume of traffic which would use improved 
Wilmington-Pittsburgh service. 


In determining what volume of traffic would use restored and 
improved Wilmington-Pittsburgh service, the Board had first to 
determine the size of the total market to be tapped, and then to 
estimate what portion of this traffic could be attracted away from 
other available services. The total market in turn broke down into 
two elements: Wilmington-area passengers to Pittsburgh itself, and 
those to points beyond Pittsburgh. Controversy centers around the 
latter. 

As to the volume of Wilmington-area passengers to Pittsburgh 
itself, the parties were not far apart. Based on a survey showing 
how many of Allegheny's Philadelphia-Pittsburgh passengers holding 
reservations gave Delaware telephone contacts, and certain other 
assumptions not here contested, the examiner estimated this traffic 
at 9.3 passengers a day (Tr. 1691); Wilmington'’s and Allegheny's 
estimates, based on variant assumptions, were 12.3 and 7.6, respec- 
tively (Tr. 1073, 971A). Wilmington contended that the service it 

20) The sole quantitative evidence was an exhibit purporting 
to show more rapid population growth to the south and west of 
Wilmington (Tr. 1013). What the exhibit also shows is that (1) most 
of the area's population is clustered around Wilmington, with only a 
small fraction in the southern part of the county; (2) more people 
live in Wilmington and its northeast suburbs (closer to Philadelphia) 
than in its southern and western surburbs; and (3) the northeastern 
suburbs are growing even more rapidly than the southern and western 


ones, while the city’s own population is declining (see 33 C.A.B. at 
136). 
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was proposing, three daily non-stop round-trips, would attract one- 

half of these potential passengers; the examiner, who proposed only 

two daily round-trips, with stops, estimated that such service would 
attract one-third of this share of the market. In neither case, as 

the Board wiee were the resultant traffic figures very impressive. 


The parties were in hopeless disagreement as to the volume of 


beyond-Pittsburgh traffic which could be expected to use Wilmington- 


Pittsburgh service. In 1962, the ratio of beyond-Pittsburgh to 
Pittsburgh-local passengers using Allegheny's segment 3 flights from 
Wilmington wes about 30 percent. Allegheny, foreseeing no increase 
in this ratio, forecast only 0.7 daily beyond-Pittsburgh passengers 
for restored Wilmington-Pittsburgh service. Petitioner, in contrast, 
insisted that the true ratio in the market as a whole was 3 to 1 or 
more, and claimed that its proposed service would attract one-third 
of these beyond-Pittsburgh travelers, or 12.3 a day. The examiner, 
for his part, assumed that the 1962 ratio would be tripled under 

nis service proposal, giving 2.7 passengers a day from this 
source. 

The Board found neither Wilmington's nor the examiner’s assump- 
tions plausible, and held that Allegheny’s estimate was closer to 
the truth. It based this conclusion on *the evidence of record 
showing the superiority of the Washington, D.C., and Philadelphia 
gateways for service to cities west of Pittsburgh" (Tr. 1750). What 
this evidence showed is that the Philadelphia airport offers multiple 
single-plane express flights (non-stop and one-stop) to all major 

cities west of Pittsburgh, whereas the best that the Wilmington 


a ee 
airport could offer on segment 3 would be two-carrier connecting 
service with a change of planes at Pittsburgh, a minimum layover 
of 30 minutes, and (assuming the examiner's service proposal) 
one or more intermediate stops between Wilmington and Pittsburgh 
as well (Tr. 493-8). For passengers insistent on using the 
Wilmington airport, moreover, connections available at Washington 
are almost invariably much superior to those at Pittsburgh;2_/ and, 
in fact, the record shows that passengers enplaning at Wilmington 


for the city's principal beyond-Pittsburgh points of interest almost 


all use either one-carrier (i.e., Eastern) service or connecting 


service via Washington (Tr. 971B-C). 

Under these circumstances, the Board did not consider that 
even greatly improved Wilmington-Pittsburgh service would attract 
any significant volume of beyond-Pittsburgh passengers or contribute 
materially to the convenience of such passengers. This left, as 
potential patrons of direct Wilmington-Pittsburgh flights, only the 


9.3 daily Wilmington-Pittsburgh local passengers found by the examiner, 


27/ As the map shows, Washington is more west than south of 
Wilmington. Between Wilmington and points on or south of the Ohio 


River, a routing via Washington is actually shorter than one via 
Pittsburgh. Thus, Wilmington-Cincinnati via Washington is 96 # 411 = 
507 miles, as against 256 # 257 = 513 miles via Pittsburgh. Book 

of Official C.A Airline Route Maps and Airport-to-Ai t 
Mileages (8th ed. 1962) (see 42 C.F.R. 302.24(m)(1)). To points 
south of Cincinnati the difference is much more marked; thus, to 


Nashville (a major Wilmington community of interest, Tr. 1076), a 
Washington routing is 62 miles shorter than one via Pittsburgh. 


28/ At the period in question, as Wilmington’s own exhibit 
shows (Tr. 1118), Eastern was offering single-plane service to 
Lexington and Louisville, two of Wilmington's principal west-of- 
Pittsburgh points of interest. 
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plus an insignificant number of connecting passengers and passengers 
to other segment 3 points west of Wilmington. In view of the limited 
service to be expected, the racord plainly supports the Board's find- 
ing that even a generous estimate of the traffic to use such service 
would not exceed 3.1 Wilmington-Pittsburgh passengers a day, plus 
enough beyond-and-intermediate-point passengers to bring the total 
up to a scant 5 a day. 

C. Cost to Allegheny and subsidy cost. 

Aside from arguing that the Board should not treat subsidy as a 
factor in the public convenience and necessity (see infra, p. 28), 
and belatedly contending that the Board should have made its subsidy 
calculation under the "class rate” formla,22/ Wilmington does not 
seriously question the validity of the Board's cost computations. 
They are based directly on the Board's traffic forecasts, whose 
validity we have already demonstrated, and the Board's subsidiary 
assumptions as to revenues and costs are unchallenged. These com- 
putations show a subsidy cost of $12,000 for one daily round-trip, 


29/ Although petitioner initially offered exhibits based on the 
class-rate formula (Tr. 1067-71), the examiner rejected them (Tr. 145), 


and Wilmington failed to appeal his ruling to the Board; nor did 
Wilmington ever suggest to the Board that it should have made its own 
computation on this basis. Moreover, the Board's class-rate subsidy 
formulas ordinarily are not in effect for more than 18-24 months at a 
time, and the formmla in effect at the time of the hearing in this case 
has twice been replaced by a new one. Furthermore, all of the class- 
rate formulas have recognized that ad hoc adjustments are required 
in the case of route additions or deletions in order to avoid either 
penalizing or granting a windfall to a carrier whose certificate is 
amended. See, e.g., Piedmont 1-Servi ea Investigation 

35 C.A.B. 586, 621 (1962). Because of this policy of ad hoc adjust- 
ments, a subsidy computation here based on the current class-rate 
formile would be meaningless. 


pr res 
$41,300 for two, and over $200,000 for Wilmington's proposed three 


non-stops, or $11, $18, and $22-and-up per passenger convenienced, 


respectively (as compared with the one-way Wilmington-Pittsburgh 


fare of $20.55). 

Nor are the Board's findings in this respect in any way con- 
fusing, as petitioner suggests. The Board doubted whether Wilmington 
could over the long run originate 5 passengers a day with the type 
of segment 3 service to Pittsburgh which the examiner proposed, but 
nevertheless computed the subsidy cost of this service on the 
generous assumption that the 5-a-day level would be reached. 
Obviously, if the Board's fears were realized, and a lower level 
of traffic were experienced, the subsidy cost of the operation 
would be greater, both in absolute terms and in relation to the 


number of passengers convenienced. 
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ly arrived at its decision 
balancing all material factors relevant to the 


venience and necessity. 

A. The Board's method of determining public convenience and 
necessity by weighing and belancing relevant factors is 
legally valid. 

The Board's method of reaching decisions in cases of this 

type 20/ was recently summarized and approved in Outagamie County 
v. Civil Aeronautics Board, 355 F.2d 900, 906-7 (C.A. 7, 1966), 
where the Seventh Circuit held, citing prior cases to the same 
effect: 

"The Board, in determining the public convenience and 
necessity, weighed and balanced the various relevant factors, 
such as the needs of each of the cities for local service, 
the bable reduction of government subsidy to [the carrier] 
and Pets more efficient service under the consolidations, 
and the volume of traffic generated and the inconvenience 
suffered by the Passengers in the areas involved. The various 
competing interests mst be 

this country, its postal 

Service and its national defense. Ai + Comm'n of Forsyth 

County v. CAB, 300 F.2d 185, 187 (4th Cir. 1962); United Air 

Lines v. CAB, 198 F.2d 100, 107-08 (7th Cir. 1952).™ 

The notion that Congressionally mandated standards such as the 

"public interest” or "public convenience and necessity" are too vague 
to be applied, wes repudiated in McManus v. Civil Aeronautics Board, 
286 F.2d 414, 419 (C.4. 2, 1961), cert. denied, 366 U.S. 928. Dozens 


of similar cases involving other administrative agencies can be cited. 21/ 


30/ This method of decision has been employed by the Board 


Since its inception; see, e.g., Continental A Roswell-Hobbs- 
Carlsbed Operation, 1 C.A.A. 598, 600-2 (1940) ; Eastern North 
Carolina Area Airport Investigation, Order E-21328 (Sept. 25, 1964), 
Pp. 2. 


31/ See, e.g., Federal Communications Comm'n v. Pottsville 
Broadcasting Co., 309 U.S. 134, 138 (1940); New York Central Securities 
Corp. v. United States, 287 U.S. 12, 24 (1932); ef, Interstate Commerce 
Comm'n v. Parker, 326 U.S. 60, 65 (1945). 
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Petitioner now claims, however, that all these judicial 
precedents and 25 years of Board decisions have been overturned by 
City of Lawrence v. Givil Aeronautics Board, 343 F.2d 583, 587 (C.A. 1, 
1965), in which the majority of the sitting panel strongly criticized 
the Board for its failure to develop sufficiently specific *standards", 
and held that "from failure to develop and abide by standards flow 
errors as are evident in this proceeding." In point of fact, the 
court there affirmed the Board's action in deleting Lawrence from 
Northeast's certificate (the more nearly comparable situation to this 
one), but reversed the Board with respect to its action affecting 


Bridgeport and. New Haven. We’ think, therefore, the court disagreed 


with the Board on the facts rather than the principle capiopede 


Moreover, the Outagamie case, Supra, was briefed and argued 
after the Lawrence decision was handed down, and the petitioners 
there vigorously argued that Lawrence prescribed a new rule for the 
Board's decisional process. Not only did the Seventh circuit 
explicitly uphold the Board's method of determining public convenience 
and necessity by weighing and balancing relevant factors, as quoted 
above, but it dismissed the Lawrence case as a precedent, holding 
that the Board in the decision before it had committed none of the 
particular errors found in Lawrence, and adding the following foot- 
note (355 F.2d at 908): 

——37] Chief Judge Aldrich, dissenting, pointed out that the 


principles involved in the Lawrence and New Haven-Bridgeport phases 
of the case were in no way different (343 F.2d at 589). 


ee ee 
"Chief Judge Aldrich, dissenting from the majority's 
remanding action in City of Lawrence, 343 F.2d at 589-90, 
lucidly noted the problem faced by a reviewing court when 
confronted with a large number of complex factors involved 


in an area airport decision, and concluded: "It mst be 
that this is peculiarly a Board problem.!" 


B. The Board did not err in the factors it considered 
ett err in tne tactors it considered 
nor _in the weight it gave them. 


Surface accessibility. Wilmington argues that the Board gave 
too little weight to the increase in surface travel its decision 


inflicts on Wilmington air travelers -—- a burden which it claims 
destroys one of the "inherent advantages" of air transportation, 
namely speed. The city contends that this ought to have been the 
decisive consideration, and cites earlier cases assertedly establish- 
ing the rule that the Board will never make air transportation less 
accessible to anyone. 

In the first place, surface travel is not important in itself, 
but only as an element in the total duration and cost of the 
traveler’s journey. Here, as we showed earlier, the longer and more 
expensive surface trip to the Philadelphia airport is largely or 
entirely offset by the faster, cheaper, and far more frequent air 
Service available there. This necessarily reduced the weight the 
Board gave to the surface-travel factor. 

More fundamentally, the Board has never treated surface 
accessibility as the sole factor to be considered, which is what 
Wilmington asks it to do here. The Board has terminated air service 
to numerous commmities under the "use it or lose it” policy. In 
each case, some air travelers have been inconvenienced by being 


required to travel farther to obtain air transportation; the Board 
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has had to weigh the convenience of these passengers against other 
relevant considerations, including particularly the cost of the 


service being discontinued. Even where the Board has refused to 


terminate service, it has never treated passenger saree and 


airport accessibility as the sole factors to be considered. Its 
refusal to treat any one factor as controlling has been upheld in 
many cases, the most recent being Outagamie County v. Civil 
Aeronautics Board, 355 F.2d 900, 907 (C.A. 7, 1966). Our earlier 
discussion of the Board's findings as to the accessibility of the 
Philadelphia airport for Wilmington passengers (supra, p. 17 ) 
demonstrated conslusively, we submit, that the Board neither ignored 
nor gave inadequate weight to the “inherent advantages" of air 
transportation. 

Traffic. Here too, Wilmington insists that the Board gave too 
little weight to this factor, by not treating Wilmington's asserted 
ability to generate 5 passengers a day on segment 3, with improved 
service, as the sole deciding factor. The answer here is the same: 
no single factor is decisive of the public convenience and necessity. 
Because Wilmington relies on an interpretation of the Board's "use it 
or lose it" policy, we defer discussion until hereafter (infra, p. 31 ). 


33/ Eastern North Carolina i nvestigation, Order 
E-21051, p. 4 (July 10, 1964), cited by petitioner, does not support 
any such proposition. The Board didcnot there exclude factors other 
than accessibility from consideration; rather, as in innumerable 
other cases, it treated accessibility as simply one factor to be 
weighed. 
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Cost to Allegheny and subsidy cost. Wilmington asserts that 
the Board gave far too much weight to this factor; it asserts, in 
fact, that neither the cost of Wilmington-Pittsburgh service to 
Allegheny nor its cost to the Government in subsidy are factors 
which the Board can legitimately take into consideration in deter- 
Mining the requirements of the public convenience and necessity. 
Rather, it suggests, the Board should determine the public con- 
venience and necessity without reference to subsidy, and send the 
bill to Congress. 

However, section 102 of the Act (infra, p. 49) explicitly 
instructs the Board to "foster sound economic conditions in®™ air 


transportation; hence the Board has no choice but to consider the 


2 
cost to the carrier of proposed acetone? As for subsidy, while 


mo specific clause in section 102 commands the Board to weigh this 
as a factor in the public convenience and necessity, the Board has 


been doing so since it was first organized. Thus, in one of its 


earliest cases, Continental A-L., Roswell-Hobbs—Carlsbed Operation, 
1 C.A.£. 598, 600 (1940), the Board held: 


"Under the Act the question of the public convenience 
and necessity involves a determination of the amount of 
governmental expenditures which would be justified by the 
degree of public interest and value attaching to the 
particular route, and by the amount of service that such 
a route might be expected to render.” 


32/ In the case of a carrier whose overall operations are 
profitable, there is a legitimate argument for internal subsidiza- 
tion, whereby the stronger routes subsidize the weaker ones. This 
concept, however, has little application to a carrier such as 
Allegheny, whose commercial revenues fall far short of its costs, 
so that it cannot survive without subsidy. 
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The Board cannot act on the assumption of an unlimited subsidy 
appropriation. Congress decided many years ago that airline sub- 
sidies were in the national interest, and continues to appropriate 
large sums for this purpose; but the total is by no means unlimited, 
and Congress expects the Board to distribute the money wisely, i.e., 
so as to confer the greatest possible benefit on the greatest number 
of air travelers, as well as strengthening the airline industry and 
the national economy as a whole. Accordingly, the Board must take 
subsidy into account as a factor, particularly in relation to the 
number of travelers benefited and the degree of benefit to each. 

Here, the examiner found that Wilmington's proposal for 3 non- 
stop round-trips a day would cost in excess of $200,000 - a loss the 
Board thought understated, since it considered Wilmington's traffic 


predictions for this service seriously exaggerated. For the 6 


Pittsburgh passengers a day each way, the Board expected to be bene- 
fited by this service, the subsidy cost would be about $22 a passenger. 
For the examiner's more modest two-round-trip proposal, the cost would 
be less, but so, the Board found, would be the number of passengers 
benefited; it computed the subsidy cost per Pittsburgh passenger car- 
ried at over $18 (Tr. 1754) 2 As for Allegheny's existing one-round- 
trip operation, this cost in its final year some $12,000 to benefit 
only 1,132 Wilmington-Pittsburgh passengers, or about $11 per passenger. 
These figures the Board found excessive, particularly in view of the _ 
very limited saving in travel time and cost (surface and air combined) 
which the proposed service would confer upon those few travelers using it. 
33/7 Since the Wilmington-Pittsburgh fare is only $20.55, the 
government, under either petitioner's or the examiner's proposal, would 


be approximately matching with subsidy the fare each Wilmington- 
Pittsburgh passenger would pay. 
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Wilmington demands an explanation of why the Board has com- 
mitted substantial amounts of subsidy to service to other communi- 
ties when it would not do so here. In the first place, Wilmington 
continues to receive subsidized service from Allegheny on segment 8 
and non-subsidized service from Eastern, while the issue at the cities 
it cites was whether they should receive any air service at all. More- 
over, the only figures Wilmington cites are those for gross subsidy; 
without consideration of the mumber of Passengers to be benefited, the 


Savings in travel time and cost to be achieved, the isolation of the 


commmity, and national defense irs a -- all relevant factors -- 


the cited figures are meaningless. 


36/ At Salisbury, Md., over 100 miles from the nearest airport 
(Tr. 1369), the Board found reasonable a subsidy bill of $25,968 
(Tr. 1379) for the benefit of 15 passengers a day in each direction, 
(Tr. 1379), or $4.20 per Passenger. At Columbus, Nebr., which is 70 
miles from Lincoln and 93 miles from Omaha (not "close", as Wilmington 
says), the Board considered subsidy of $24,533 reasonable to serve 
5,300 passengers, i.e., $4.60 per passenger. 
Nebr., Order E-21736 (Jan. 29, 1965). 
in the mountains, the Board found it 
subsidy to serve 9 

rvice Hot S 


Patently these cases do not support Wilmington's position here. 
On the other hand, in ve C © +t ‘s 
355 F.2d 900 (1966), the Seventh Circuit upheld a Board order re- 
fusing to contime home-airport service at Appleton, Clintonville, 
and Ashland, Wis., at subsidy costs per originated passenger of be- 
tween $5.90 and $11.50, $18.50, and $16.70, respectively; the added 
driving times imposed on the three cities’ air travelers were 24 min., 
33 min., and 50 min., respectively (as against 35-40 min. here). 


ees ie 
C. The Board properly applied its announced policies. 
1. The "use it or lose it™ policy. 
The "use it or lose it™ policy, originally announced in the 
Seven States Area Investigation, 28 C.A.B. 680, 755-7 (1958), and now 
codified in the Board's Statements of General Policy, 14.C.F.R. 399.11 


(infra, p. 61), states in substance that, in the absence of unusual 


circumstances, a city cannot expect to continue receiving subsidized 
local air service unless it achieves and maintains an average of at 
least 5 originated passengers per day. Where a city is certificated 
on more than one route segment, it is expected to achieve this minimm 
traffic level on each segment. While the most specific application 
of the policy is to newly certificated commmities, which are expected 
to achieve the 5-a-day average on an annual basis by the end of an 
18-month trial period, the policy statement makes it clear that 

this minimm traffic standard will continue to be used as a guide- 
line regardless of the type or duration of a city's certification. 

The statement adds, 

"A city generating the bare traffic minimm. . . cannot 
safely assume that continued service is assured; the Board 
expects most cities to exceed the minimum requirements." 
Moreover, the Board for the last five years has addressed 

quarterly letters to the mayors of all cities receiving subsidized 
local service, reminding them of the "use it or lose it" policy and 
setting forth the average daily passenger originations at all local 
service cities. As of March 12, 1965, the Board had considered 151 
communities for deletion in formal "use it or lose it" proceedings. 


The Board deleted service in whole or in part at 67 of these points; 
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at 8&4, for a variety of reasons, it determined that the public con- 
venience and necessity required a continuation of service. The same 
criteria were applied in all of these cases, but in no two were the 
facts Sdentica .2/ 
Though Wilmington's segment 3 traffic in 1962, the test year, 
fell far short of the 5-a-day minimm, the city contends that the 


policy cannot be applied to delete its service because (1) its 


traffic deficiency was due to Allegheny's inadequate mervice = 


(2) Allegheny's 1961 4-month trial of two-round-trip service showed 
that Wilmington could, with such service, originate 5 passengers 

a day, and (3) it is entitled to an 18-month trial of two-round- 
trip service to test its traffic-generating ability before the 
policy can be applied to terminate its service. 

None of Wilmington's contentions is correct. First, as the 
Board pointed out in its order (Tr. 1670), the 18-month trial 
period referred to in the *use it or lose it? policy has application 
only to commmities newly certificated’ for their first air service, 
and does not extend to long-established authorizations such as 

37] Certificate-emendment orders deleting existing service to a 
city or shifting’ such service’ to: an airport other than its own have 
been appealed on only five previous occasions: Outagamie County v. 
Civil Aeronautics Board, supra; City of Lawrence v. Civil Aeronautics 
Board, 343 F.2d 583 (C.A. 1, 1965); Airport Commission of Forsyth 
County v. Civil Aeronautics Board, 300 F.2d 185 (C.A. 4, 1962); 
Nebraska Department of Aeronautics v. Civil Aeronautics Board, 

298 F.2d 286 (CA. 8, 1962); Secs of Pontiac, et al. v. Civil 
feronautics Board, C.A. 6, Nos. 16,582, et al., now pending. Except 
for the Bridgeport-New Haven phase of City of Lawrence, the courts 
thus fer have sustained the Board's determinations. 


38/ The Board found, on the contrary, that the basic cause was 
the superior attractiveness of service at the Philadelphia airport. 
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Wilmington's. Second, nothing in the policy restricts its applicability 
to cities receiving two or more round-trips a day, and the Board has in 
fact applied the policy to discontinue service at many cities which 
were receiving a lesser number of schedules. 

Finally, Wilmington is completely wrong in suggesting that the 
"use it or lose it" policy is intended to guarantee that a city which 
succeeds in originating 5 daily passengers on @ segment, or demonstrates 
that it could do so (as Wilmington claims to have done here), will con- 
tinue to receive air service on that segment through its own airport. 
On the contrary, the Board's official statement of this policy, quoted 
above, makes it crystal clear that achievement of the bare minimm is 
no guarantee of continued service. Furthermore, the Board has in ap- 
propriate cases terminated home-airport service to commnities which 
were actually generating well in excess of 5 passengers per day. Thus, 
in North Central Area Airport Investigation, Order B-21534 (Nov. 24, 
1964), the Board terminated home-airport service to Appleton, Wis. 


(metropolitan-area population: 119,000) despite the fact that it was 


39/7 In Frontier Airlines Segment 13 Case, 34 C.A.B. 391 (1961), 
ve S t 298 


aff'd, N a . 2 

F.2d 286 (C.A. 8, 1962), the Board deleted an entire segment which had 
received only one daily round-trip, except for a six-month period when 
two round-trips were operated. (34 C.A.B. at 406). Similarly, in the 
Ozark Airlines "Use It Or Lose It" Case, 36 C.A.B. 228, 245-6, 255-7 
(1962), the Board deleted ‘Austin-Albert Lea, Minnesota, from Ozark's 
segment 11 although it had received two or more round-trips for only 

a 10-month period. Similarly, Pontiac and Cadillac-Reed City, Michigan, 
were deleted from North Central's route in the Points "J; 

" Order E-21797 (Feb. 15, 1965), despite having received 
two daily round-trips for only a brief period. (This action is under 
review in P. . v. Civil Aeronautics Board, C.A. 6, 
Nos. 16,582-3, wherein a decision is expected shortly.) Other examples 
abound. 
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currently originating some 16 passengers per danny 2! In Outagamie 


County v. Civil Aeronautics Board, 355 F.2d 900, 906 (1966), the 
Seventh Circuit decisively rejected Appleton's argument that meeting 
the criterion guaranteed continued service, holding that this is 
simply one circumstance to be considered. 

2. The "local service” policy. 

Wilmington claims that the Board has failed to take into con- 
sideration that Allegheny was certificated to act as a short-haul 
feeder Seceten It suggests that the Board should have forced 
Allegheny to stop trying to compete with TWA in the Philadelphie- 
Pittsburgh market, and instead to put its aircraft to use in serving 
the Wilmington-Pittsburgh market. 

This argument is wholly devoid of logic. Allegheny was certi- 
ficated to render service between Philadelphia and Pittsburgh as 
much as between Wilmington and Pittsburgh. Whether Allegheny does 
or does not lose money on its Philadelphia-Pittsburgh service is 
completely irrelevant to the Board's decision here. What the examiner 
and the Board found was that, whatever the financial results of 

While this was an "area airport™ rather than a "use it or 
lose it® case, the distinction is not material, since the ultimate 
standard in either type of case is the public convenience and neces- 
sity. The outcome of the case was that Appleton air travelers lost 
service at Appleton's own airport, located 3 miles from the city's 
center, and instead had to travel 26 miles and 35 minutes to the 
Oshkosh airport (now labeled "Oshkosh-Appleton"). The Board in its 
order of investigation had stated that the five-a-day standard would 
be one of the factors considered; indeed, that was the basis for 
Appleton's appeal, which the court rejected. 


41/ We note that this argument is largely based on material 
which is not properly before the Court (see ra, p. 16,-n. 23). 
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Allegheny's Philadelphia-Pittsburgh service, petitioner's proposal 
to divert three of these flights to Wilmington would worsen those 
results by at least $200,000. As for the examiner's two-round-trip 
proposal, the Board's cost determination was made without any 
reference to Allegheny's Philadelphia-Pittsburgh service. In short, 
Wilmington-Pittsburgh service was found to be unreasonably expensive 
regardless of Allegheny's profit or loss on its Philadelphia- 
Pittsburgh service.42/ ; 
D. The has not standards in mid-case or 

erroneously treated this as a renewal rather than a 

deletion case. 


From what has been said heretofore it is obvious that the 


Board considered no new factors here; it applied no new standards, 


guidelines, or policies; it broke no precedents. All the factors, 


standards, guidelines, policies employed here are familiar from a 
hundred prior cases. Wilmington can claim no murgrine oe): Only the 


If Wilmington's theory is that. forcing Allegheny to reduce 
its Philadelphia-Pittsburgh flights would reduce the attractiveness 
of service at the Philadelphia airport, and thus drive Wilmington's 
passengers back to its own airport, the obvious answer is that TWA 
would undoubtedly increase its schedules to accommodate the Wilmington 
and Philadelphia passengers Allegheny would relinquish, to Allegheny's 
detriment and at no benefit whatever to Wilmington. Wilmington’s 
real trouble, of course, is not that Allegheny has set out to force 
Wilmington-Pittsburgh travelers to use the Philadelphia airport, 
but that too few of those travelers are willing to forego the 
inevitably far superior service conveniently available there to make 
Pittsburgh service at the Wilmington airport economically feasible. 


Hill v. Federal Power Comm'n, 335 F.2d 355 (C.A. 5, 1964), 
which Wilmington cites, was a case where the agency denied an appli- 


cation on the grounds that its proponents had not made a prima facie 
case, but did not define what was required for a prima facie case 
until after the hearing had closed. Here, in contrast, Wilmington 
was fully informed as to the matters the Board would consider, and 
was in no way hampered in introducing relevant evidence and arguing 
its case fully. 
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individual, unique facts of Wilmington's situation, and the individual 
result besed on these facts, are new. 

Petitioner also contends (Pet. Br. 18-21) that the Board's find- 
ings disclose that it erroneously treated this as if it was a renewal 
rather than a deletion case. The argument appears to be predicated 
entirely on the phrasing of the ultimate conclusion in Order E-21665 
"that the public convenience and necessity do not require continuation 
of Allegheny’s authority to serve Wilmington™ (Tr. 1669-70). Wilmington 
asserts that only a finding"that the public convenience and necessity 

reouire deletion of Allegheny’s authority to serve Wilmington" would meet 
the statutory test and demonstrate Board adherence to proper standards. 

The contention is barred here because not urged to the Board 


(section 1206(e), infra, p. 53) 4 In any event, the argument is 


specious. The ultimate finding here has been employed in prior dele- 
tion cases.42/ The Board customarily makes ae distinction between so- 
called "affirmative" and "negative" public-interest tests either in 
terms of substantive considerations or form of findings. Rather, where 
the ultimate statutory standard is the public interest or the public 
convenience and necessity, the Board ordinarily conducts its delibera- 
tions and casts its findings in those ultimate terms. See, e.g., 
Capital-National Interchange, 10 C.A.B. 231, 240 (1949), North Central- 
Lake Central Acquisition Case, 25 C.A.B. 156, 177 (1957), Sizx-Carrier 
Mutual Aid Pact, 30 C.A.B. 90, 92 (2959) 49/ 


Li/ This type of argument should be peculiarly barred by the 
"no objection® provision since all possible objections to the form 
of the findings could have been obviated had they been brought to 
the Board's attention. 


45/ Frontier AirlinesSegment 13 Case, 34 C.A.B. 391, 397 (1961); 
North Central Air. "Use It Or Lose It® Case, 36 C.A.B. 535, 540 (1962). 


46/ In this latter case, the Board pointed out that its decisions 
are “not predicated upon the niceties of negative as opposed to affirma- 
tive findings™ or upon subtleties of "statutory phraseology or burden 
of proof.* 
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III. e 's e not be set aside merely be it 
did not explain the factual distinctions between this case 


and every prior case reaching a different result. 
Wilmington asserts that the Board's action here is inconsistent 


on its factswith a large number of its prior decisions; it also asserts 
that the Board's orders are inadequate because they fail to discuss 

and distinguish every one of the dozens of prior decisions cited to it 
by Wilmington. The Board itself pointed out the factual differences 
which distinguish many of Wilmington's cases. ‘For the rest, Wilmington 
has made no such showing of substantial factual identity as to put the 
Board on its explanation or to raise an issue for the Court. 


A. Qnly where substantial identity of facts is shown mst an 
agency explain the consistency of its decisions on their facts. 


Whatever may be the requirement for consistency in administrative 
determinations and for an explanation when there is a departure from 
prior norms, there is no requirement that an agency mst rationalize 


the decision at hand with prior decisions until there is a factual 


7 
showing of inconsistency. - In Qut e County v. Civil Aeronautics 


Board, supra, it was contended that the deletions there involved could 
not stand because the Board had not attempted to explain and harmonize 


North Central Airlines v. 
Civil Aeronautics Board, 581 (1959), 
cert. denied, 360 U.S. 903 (1959), 
showing of "a departure from est. 
the Board. As the Court is aware, alleged inconsistency in agency 
decisions ordinarily is not a matter of judicial concern. Eg: 
Wm, N, Feinstein & Co. v- United States, 317 F.2d 509, 512 (C.A. 2, 
1963); James vers c. (W Vv. ti 'n 
___ U.S. App. D.C. __, 351 F.2d 194, 196 n. 3 (1965); North Central 
Hirlines v. Civil Aeronautics Board, supra. 


Analysis of the decisions in which reviewing courts have con- 
cerned themselves with the consistency of agency decisions shows that 
(footnote contimed) 
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the action taken with all of its various prior actions in the same 
field. The court rejected the contention, stating that (355 F.2d at 
908): 
"We agree with the Board that it need not attempt to 

Gistinguish allegedly inconsistent decisions where the 

facts of the present case, as here, are not substantially 

identical to those of the prior case cited by a petitioner.” 

The rule contended for by Wilmington, which would require the 
Board to give a detailed explanation of the distinguishing facts and 
reasons why its current decision differs from that in each prior case 
industrious counsel chooses to cite, would soon bring the decisional 
process to a Rs We note that the courts have never thought it 
necessary to distinguish every supposed precedent cited to them by 


counsel. 


they are limited to certain special types of situations, none of which 


is present here: (1) where an agency in a prior case has announced a 
definite decisional rule which on its face fits the present case but 
which the agency without explanation has failed to apply (New York 
Central R. Co. v. United States, 207 F.Supp. 483, 492 (S.D.N.Y. 1962)); 
(2) where the agency order under review lacks adequate findings which 
explain the legal basis of the result, and the court finds that the 
prior agency decisions to which it looks for an explanation inexpli- 
cably reach a contrary result (see M&M Transp. Co. v. United States, 
128 F.Supp. 296, 301 (D. Mass. 1955), aff'd, 350 U.S. 857, explaining 
Secretary of Agriculture v. United States, 347 U.S. 645, 651 (1954); 
liortheast Airlines v. Civil feronatics Board, 331 F.2d 579, 586-9 
{C.A. 1, 1964)); and, finally, (3) where the facts of the present and 
prior cases are substantially identical (Melody Music, Inc. v. Fede- 
ee Communications Comm'n, 120 U.S. App. D.C. 241, 345 F.2d 730, 731-2 
1965)). 


48/ Under Wilmington's rule, in any new "use it or lose" case 
where the Board deleted service it would have to explain and recon- 
cile all & prior instances where it did not do so (or as many of 
them as counsel cared to cite), while if it retained service it 
would have to explain the 67 prior instances where service was de- 
leted (see supra, p. 31-2). 
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B. Wilmington has not shown the existence of circumstances 
which d_put the en of e tion on +! s 


In the previous division of this brief, we have shown that the 
Board has not here refused to apply any of its applicable decisional 
rules. Quite evidently, also, the Board's explanation of the result 
it reached is both rational and self-contained, requiring no reference 
to prior decisions. Nor has Wilmington made any serious effort to show 
that any of the prior cases it cites as inconsistent were *substan- 
tially identical" on their facts to the present one. Far from setting 
forth all the material factors which went into the prior decision or 
comparing them with the corresponding factors here, Wilmington in every 
instance selects one or more factors which suit its argument —- subsidy 
in some, airport accessibility in others — and studiously ignores the 
countervailing factors on which the earlier decision was actually based. 
“This same technique was rejected out of hand in Qutagamie, 355 F.2d at 
906, 908, as it was earlier by this Court in North Cent Vv. 
Civil Aeronautics Board, 108 U.S. App. D.C. 185, 281 F.2d 18, 23 (1960): 
"[ Petitioner] repeatedly takes one of ooverak factors 

relied on by the Board in reaching a particular decision 

and, after showing that the same factor was not considered 

determinative in another context, asserts that the findings 

are therefore inconsistent. The record seems both sufficient 

and consistent tous... ." 


Cc. s incon t) the 's action 
its sub t decisions cti nm. 


Because Wilmington has failed to make even a prima facie case of 
inconsistency between this and any prior decision, we see no point in 
burdening the Court with a detailed exposition of the factual differ- 


ences which distinguish this from the innumerable prior cases Wilmington 
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49/ 
cites. The Board itself, of course, has in its order on reconsid- 
eration distinguished many of Wilmington's citations (Tr. 1743-9). 
We add only a few observations concerning the Board's two most recent 
actions affecting service to Wilmington itself. 

It is not true, as Wilmington suggests, that the Board's 1961 
decision renewing its certification on segment 3 ge Pp. 3) was 
based on the "same facts" as the present decision. : The cities and 
their airports have not moved, nor have the means, cost, or rapidity 
of sarfece transport materially changed. But the air service to 
Pittsburgh available at the Philadelphia airport considerably improved, 
particularly with the introduction of TWA's jet schedules and the con- 
siderable increase in the mumber of non-stop frequencies by both car— 
riers (Tr. 1037, 1041), tims greatly increasing the attractiveness of 
Philadelphia service to Wilmington travelers. Another significant 
change was the decline in Wilmington's daily passenger originations 
on segment 3 from 5.03 in 1959 to a mere 3.1 in 1962, a decline of 
nearly 40 percent. This decline in traffic, together with an increase 
in cost levels, meant that an operation which had produced a $10,000 


operating gein in 1959 now gave rise to a subsidy need of $12,000 in 1963. 


Zo/ We have earlier, when discussing subsidy (supra, p. 30), ad- 
verted to the differences which distinguish Wilmington's case from 
Salisbury’s, and from several others cited on the subsidy question. 


50/ The 1961 decision, Allegheny Airlines, Renewal of Intermedi- 
ate Points, 33 C.A.B. 117, 136 (1961), was based on a record which 
closed in early 1960 and contained 1959 year-end figures; the present 
record closed in late 1963 and contained 1962 and first-quarter 1963 
figures. Wilmington's segment & service, duplicating its segment 3 
service at New York and Philadelphia, was inaugurated in July 1960. 


-ly - 
In 1961, the Board cautioned Wilmington: 
"In any event, . . . recertification of a point for 

an indefinite period does not bind the Board irrevocably 

to continue the authorization in view of the Board's powers 

under section )01(g) of the Act." (33 C.A.B. at 120) 
Tis was fair warning that Wilmington could not rest on its recerti- 
fication. Since the Board's 1961 action was based on Wilmington's 
achievement of the 5-a-day traffic minimum and the profitability of 
Allegheny's service there, the subsequent decline in traffic and 


increase in cost -- particularly where caused by circumstances which 


the Board on analysis found to be eee cay -- patently justified 


the Board in reversing its earlier decision. 
The Board's decision here is even easier to reconcile with its 


eS ae to allow Eastern to terminate its service at Wilming- 
52 


ton. In the first place, Eastern is not a subsidized carrier. 
Secondly, Wilmington has demonstrated much greater traffic, and traf- 


fic potential, along the Boston-Washington corridor than to 


> the Board’s action here was foreshadowed by its 
1961 refusal to renew Wilmington on Allegheny's Cleveland-Detroit 
segment. Rejecting Wilmington's contention that it should ignore 
the service available at the Philadelphia airport, the Board said 
(33 C.A.B. at 119): 


"We are not here determining whether service offered at 
the Philadelphia airport can be considered service to Wilming- 
ton, but what effect the availability of such service to Wil- 
mington passengers would be likely to have upon the ability 
of Wilmington to rate segment 7 traffic through its own 
airport... . [Wle find it extremely improbable that a 
substantial number of Wilmington passengers would be attracted 
to Allegheny's flights in preference to the superior service 
offered at the Philadelphia airport." 


52/ Eastern Airlines, Redesignation of Philadelphia-w. mn, 
Order E-22901 (lec. 65 135) (see 7 Er., App. 5). 


ap Pe 
53/ 


Pittsburgh; while many Wilmington passengers still enplane at 
Philadelphia, enough prefer their home ey, to support an adequate 


service pattern, and profitable operations. Noting the contentions 
being made that the two decisions were at odds, the Board in Eastern was 
at some pains to explain the points of distinction (see Pet. Br., 
App. E, pp. 35-6). 

IV. The Board has commit no C error. 


A. The Board's order on reconsideration was legally adopted. 


The Board's initial decision was entered in accordance with its 
customary procedures. Thereafter, Wilmington filed its first petition 
for reconsideration, and that too was processed and denied by the nor- 
mal procedures employed by the Board. No challenge is made to the 
procedural regularity of the original decision. However, the order 
denying the petition for reconsideration was dated June 1, 1965, and 
was not formally ratified until June 8, 1965. In view of this fact, 


and because Chairman Boyd was dropped from the Board's payroll on 


53/ Contrary to Wilmington's frequent statements in its brief 
here that Wilmington's "east-west" (i.e., segment 3) and "north-south? 
(i.e., Boston-Washington) traffic flows are historically equal, the 
record shows that the latter historically exceeds the former by ratios 
of between 4-1 and 10-1 (Tr. 1031, 928-38). 


5L/ While Wilmington never enplaned appreciably in excess of 5 
passengers a day on segment 3, it enplaned over 44 a day 
on Eastern's services in 1958-60. The Board found that unjustified 
schedule cuts were the cause of Eastern's subsequent sharp decline 
to 13 originations a day in 1963 (still far greater than Allegheny's 
on segment 3). Om the financial side, the Board found that Eastern 
had realized an $83,000 profit at Wilmington as recently as 1960, 
and intimated it could do as well in the future, although no precise 
finding as to expected profit was made. In any case, the Board noted 
that Eastern’s operations are unsubsidized and profitable, and that 
the cost to such a carrier of serving a point is only one of the fac- 
tors to be taken into consideration. 
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May 31, 1965, petitioner contends that the order on reconsideration 
was not validly adopted. 

As to the date of Chairman Boyd's departure, there is little to 
edd to what the Board said in Order E-22472 (Tr. 1781). Although 
Mr. Boyd went off the Board's payroll at the close of business on 
May 31, he continued to act and preside as Chairman on the morning 
of June 1, as the Board's minutes reflect (see Pet. Br., App. B, 

p. 8). Since he submitted no resignation and his term had not ex- 
pired, his membership terminated only when he accepted the commission 
and took the oath of his new office, at about 12:45 pees Meanwhile, 
however, the fifth member had already signed Order E-22253, complet- 
ing the Board's quasi-judicial action thereon and leaving only the 
ministerial functions of recording, duplication, public issuance, 

and service on the parties by mail, the last of which was not 
completed until June 2. 

The objection concerning the notation procedure was not raised 
until Wilmington's fourth petition for reconsideration (Tr. 1797, 1806), 
which patently was not timely to preserve it for review here. More- 
over, there is no showing of error in the Board's notation procedure, 
since similar procedures employed by the Interstate Commerce Commission 


have been held to be valid in TSC Motor Freight Lines v. United States 


186 F.Supp. 777, 784-6 (S.D. Tex. 1960), aff'd, 366 U.S. 419 (1961) .2/ 


55/ See 20 Comp. Gen. 288 (1940). Mere payroll records (which 
for simplicity do not recognize fractional days of employment) cannot 
prevail over these unquestioned facts. 


56/ The practice of ratifying notation items after their 
issuance was instituted long before the TSC decision, and has been 
continued even though TSC makes it superfluous. 
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B. The Board did not act arbitrarily in rejecting 
Wilmington's sabsequent petitions for rehearing. 


in United States v. Pierce Auto Freight Lines, 327 U.S. 515, 535 
(1946), the Supreme Court held: 

"Except in [a] single instance it has been held con- 

Sistently that rehearings before administrative bodies are 

addressed to their own discretion. * * * Qaly a showing of 

the clearest abuse of discretion could sustain an exception 

to that rule." 

Here, Wilmington had the benefit of oral argument before the 
Board, a decision by the Board in Order E-21665, and a decision on 
its petition for reconsideration in Order E-22253. Neither the 
Board's rules nor its practice require more. The Board certainly 
was not obliged to entertain, mech less grant, the endless series 
of repetitious petitions and motions which Wilmington here filed. 

The very notion of discretion, of course, means that in a par- 
ticular case, the Board may depart from its usual course of procedure 
and accept an unauthorized pleading, hear renewed oral argument, or 
even reopen the record. It does not follow, however, that every other 
litigant who deems himself similarly situated is automatically entitled 
to the same privilege; that would mean the end of all discretion. (Qnly 
if denial of special treatment is patently unreasonable, unjust, or 
discriminatory is there an abuse of discretion. 

Wilmington does not seriously suggest that the Board violated the 
statute or its own rules in its disposition of the city's successive 
petitions after the first, or that the Board is wrong in having a 


stated policy of not treating mere changes in Board membership as 


adequate grounds for granting reconsideration (Tr. 1780, 1793). The 
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sole basis of Wilmington's complaint is that, in two other totelly 
unrelated cases, the Board exercised its discretion to grant addi- 
tional procedures that it refused to grant Wilmington. 

Since, however, the situations in the two other cases were quite 
different from that which obtained here, the Board had ample justifi- 
cation for reaching a different result. In the Reopened Southern 

anscontinental Servi se, the Board adopted Order E-22252 on 
June 1, 1965, by @ 3-0 vote in which Chairman Boyd concurred and two 


other members abstained. However, this was the Board's principal 


order in the case, not its order on reconsideration as ae if so 


the Board faced the problem of either letting the losing party's 
petition for reconsideration fail for want of enough qualified mem- 
bers to pass on it, or qualifying one or more additional members to 
participate. The Board chose the latter course, and to aid in the 
qualification of new members granted renewed oral argument. Order 
£-22549 (Aug. 16, 1965). Here, in contrast, the Board fully considered 
and denied on its merits Wilmington's first petition for reconsidera- 
tion, and the remaining ones were merely unauthorized successive 
petitions which the Board could properly deny in the exercise of its 
sound discretion, without further hearing. 

In the other:case, Service to Terre Haute, Ind., the Board's 
original order deciding the case was adopted by a 3-2 vote, with 
Chairman Boyd and Member Gurney among the majority. The petition for 
reconsideration came up for decision after Member Gurney's retirement, 

Tnder the Board's rules, 14 C.F.R. 302.37 (infra, p. 60), 


a losing party is entitled as a matter of right to one timely petition 
for reconsideration, unless the Board expressly otherwise so provides. 
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and failed by a 2-2 tie vote -- again in contrast to the present 
ease. A petition for judicial review was subsequently filed; mean- 


while Chairman Boyd also left the Board, leaving only ore of the 


original majority. In the light of the petition for review and various 
facts and circumstances which came to its attention -- principally, 


as it recited in Order 5-22820, the re-equipment plans of the car- 


riers invok —— the Board determined to reopen the case for 
additional hearings, and accordingly requested the court of appeals 
to remand the case, which it did. 

Again, the contrest with the circumstances of the present case 
is complete. Here, each successive decision unfavorable to Wilmington 
has been taken by the unanimous vote of the participating Board members. 
No dissent has been expressed at any stage; the Board decision on the 
merits of any of Wilmington's pleadings has never been frustrated by 
a tie vote; and the Board has found nothing in wilmington's petition 


for judicial review to impel it to reopen the case. 


587 Wilmington here contends that Allegheny has acquired new 
aircraft and this is a "dramatic change in the factual predicate" 
which requires the Board to reopen and reconsider the case. This 
issue was first raised in Wilmington'’s fourth petition, filed 
November 15, 1965 (Tr. 1797, 1803), without any showing that it 
could not have been raised earlier, as required by the Board's rules 
(infra, p. 60). In fact, when Eastern raised exactly the same issue 
in its first petition for reconsideration of Order E-22981 in Eastern 
Air Lines, Redesignation of Philadelphia-Wilmington (Docket 14493), 
Wilmington responded (answer to petition, filed Jan. 12, 1966, p. 3): 


"Nothing unknown or revolutionary has occurred at 
Allegheny [sic] to believe that plans were undiscoverable 
prior to submission of this case July 28, 1965. * * * 
Allegheny’s re-equipment program is not new. It has been 
Planned for over a year. The first jet-prop CV-580 was 
actually delivered and put into service on June 1, 1965 -- 
almost two months, to the day, prior to oral argument and 
submission of this case on July 28, 1965." (emphasis in 
original) 
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CONCLUSION 


For the reasons stated, the Board's ordershere under review 


should be affirmed. 
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APPENDIX A 


Statutes and R ations Involv 


Relevant provisions of the Federal Aviation Act, 72 Stat. 731, 


49 U.S.C. 1301 et seag.: 
TITLE I - GENERAL PROVISIONS 


ee RHR 


Declaration of Policy: The Board 


Sec. 102. [72 Stat. 740, 49 U.S.C. 1302] In the exercise and per- 
formance of its powers and duties under this Act, the Board shall con- 
sider the following, among other things, as being in the public interest, 
and in accordance with the public convenience and necessity: 


(a) The encouragement and development of an air-transportation 
system properly adapted to the present and future needs of the foreign 
and domestic commerce of the United States, of the Postal Service, and 
of the national defense; 


(bv) The regulation of air transportation in such manner as to 
recognize and preserve the inherent advantages of, assure the highest 
degree of safety in, and foster sound economic conditions in, such trans- 
portation, and to improve the relations between, and coordinate trans- 
portation by, air carriers; 


(c) The promotion of adequate, economical, and efficient service by 
air carriers at reasonable charges, without unjust discriminations, undue’ 
preferences or advantages, or unfair or destructive competitive practices; 


(a) Competition to the extent necessary to assure the sound develop- 
ment of an air-transportation system properly adapted to the needs of the 
foreign and domestic commerce of the United States, of the Postal Service, 
and of the national defense; 


(e) The promotion of safety in air commerce; and 


(f) The promotion, encouragement, and development of civil aero- 
nautics. 
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TITES IZ - CIVIL AERONAUTICS BOARD; GENERAL POWERS OF BOARD 
Continuation of Existing Board 
General 


Sec. 201. [72 Stat. 741, 49 U.S.C. 1321] (a)(1) The Civil Aero- 
nautics Board, created and established under the name "Civil Aero- 
nautics Authority” by section 201 of the Civil Aeronautics Act of 1938 
and redesignated as the "Civil Aeronautics Board" by Reorganization 
Plan No. IV of 1940, is hereby continued as an agency of the United 
States, and shall continue to be composed of five members appointed 
by the President, by and with the advice and consent of the Senate, 
for terms of six years, beginning upon the expiration of the terms for 
which their predecessors were appointed, except that any person ap- 
pointed to fill a vacancy occurring prior to the expiration of the 
term for which his predecessor was appointed shall be appointed only 
for the remainder of such term; but upon the expiration of his term of 
office a member shall contime to serve until his successor is appointed 
and shall have qualified. 


eR RNR 
Quorum, Principal Office, and Seal 


(c) Three of the members shall constitute a quorum of the Board. 
The principal office of the Board shall be in the District of Columbia 
where its general sessions shall be held, but whenever the convenience 
of the public or of the parties may be promoted, or delay or expense 
may be prevented, the Board may hold hearings or other proceedings at 
any other place. The Board shall have an official seal which shall be 
judicially noticed and which shall be preserved in the custody of the 
secretary of the Board. 


x 2 HRMHRR 
General Powers and Duties of the Board 


General Powers 


Sec. 204. [72 Stat. 743, 49 U.S.C. 1324] (a) The Board is empow- 
ered to perform such acts, to conduct such investigations, to issue and 
amend such orders, and to make and amend such general or special rules, 
regulations, and procedure, pursuant to and consistent with the provi- 
sions of this Act, as it shall deem necessary to carry out the provi- 
sions of, and to exercise and perform its powers and duties under this 
Act. i 
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TITLE IV--AIR CARRIER ECONOMIC REGULATION 
Certificate of Public Convenience and Necessity 
Certificate Required 


Sec. 401. [72 Stat. 754, as amended by 76 Stat. 143, 49 U.S.C. 
1371] (a) No air carrier shall engage in any air transportation un- 
less there is in force a certificate issued by the Board authorizing 
such air carrier to engage in such transportation. 
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Issuance of Certificate 


(a)(1) The Board shall issue a certificate authorizing the whole 
or any part of the transportation covered by the. application, if it 
finds that the applicant is fit, willing, and able to perform such 
transportation properly, and to conform to the provisions of this Act 
and the rules, regulations, and requirements of the Board hereunder, 
and that such transportation is required by the public convenience 
and necessity; otherwise such application shall be denied. 
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Terms and Conditions of Certificate 


(e)(1) Each certificate issued under this section shall specify 
the terminal points and intermediate points, if any, between which the 
air carrier is authorized to engage in air transportation and the 
service to be rendered; and there shall be attached to the exercise of 
the privileges granted by the certificate, or amendment thereto, such 
reasonable terms, conditions, and limitations as the public interest 
may require. 
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(4) No term, condition, or limitation of a certificate shall 
restrict the right of an air carrier to add to or change schedules, 
equipment, accommodations, and facilities for performing the author- 
ized transportation and service as the development of the business 
and the demands of the public shall require; except that the Board 
may impose such terms, conditions, or limitations in a certificate 
for supplemental air transportation when required by subsection (a) (3) 
of this section. 


= §2.= 
Authority to Modify, Suspend, or Revoke 


(g) The Board upon petition or complaint or upon its own initia- 
tive, after notice and hearings, may alter, amend, modify, or suspend 
any such certificate, in whole or in part, if the public convenience 
and necessity so require, or may revoke any such certificate, in whole 
or in part, for intentional failure to comply with any provision of 
this title or any order, rule, or regulation issued hereunder or any 
term, condition, or limitation of such certificate: Provided, That no 
such certificate shall be revoked unless the holder thereof fails 
to comly, within a reasonable time to be fixed by the Board, with an 
order of the Board commanding obedience to the provision, or to the 
order (other than an order issued in accordance with this proviso), 
role, regulation, term, condition, or limitation found by the Board 
to have been violated. Any interested person may file with the Board 
a protest or memorandum in support of or in opposition to the altera- 
tion, amendment, modification, suspension, or revocation of the 
certificate. 
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Rates for Carriage of Persons and Property 
Carrier?s Duty to Provide Service, Rates, and Divisions 


Sec. 404. [72 Stat. 760, 49 U.S.C. 1374] (a) It shall be the 
duty of every air carrier to provide and furnish interstate and over- 
seas air transportation, as authorized by its certificate, upon 
reasonable request therefor and to provide reasonable through service 
in such air transportation in connection with other air carriers; to 
provide safe and adequate service, equipment, and facilities in con- 
nection with such transportation; to establish, observe, and enforce 
just and reasonable individual and joint rates, fares, and charges, 
and just and reasonable classifications, rules, regulations, and 
practices relating to such air transportation; and, in case of such 
joint rates, fares, and charges, to establish just, reasonable, and 
equitable divisions thereof as between air carriers participating 
therein which shall not unduly prefer or prejudice any of such 
participating air carriers. 
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TITLE X - PROCEDURE 
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Orders, Notices, and Service 


oo 1005. [72 Stat. 794, as amended by 73 Stat. 427, 49 U.S.C. 
1485 
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Form and Service of Orders 


(f) Every order of the Administrator or the Board shall set 
forth the findings of fact upon which it is based, and shall be 
served upon the parties to the proceeding and the persons affected 
by such order. 


Judicial Review of Orders 
Orders of Board and Administrator subject to Review 


Sec. 1006. [72 Stat. 795, as amended by 74 Stat. 255, 75 Stat. 
497, 49 U.S.C. 1486] (a) Any order, affirmative or negative, issued 
by the Board or Administrator under this Act, except any order in 
respect of any foreign air carrier subject to the approval of the 
President as provided in section 801 of this Act, shall be subject 
to review by the courts of appeals of the United States or the United 
States Court of Appeals for the District of Columbia upon petition, 
filed within sixty days after the entry of such order, by any person 
disclosing a substantial interest in such order. After the expiration 
of said sixty days a petition may be filed only by leave of court upon 
a showing of reasonable grounds for failure to file the petition 
theretofore. 
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Findings of Fact Conclusive 


(e) The findings of facts by the Board or Administrator, if 
supported by substantial evidence, shall be conclusive. No objection 
to an order of the Board or Administrator shall be considered by the 
court unless such objection shall have been urged before the Board or 
Administrator or, if it was not so urged, unless there were reason- 
able grounds for failure to do so. 


a 
Relevant provisions of the Administrative Procedure Act, 60 Stat. 


237, 5 U.S.C. 1001 et seq.: 
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Public Information 


Sec. 3. [60 Stat. 238, 5 U.S.C. 1002] Except to the extent that 
there is involved (1) any function of the United States requiring 
secrecy in the public interest or (2) any matter neue solely to 
the internal management of an agency-- 
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(a) Rules.—Every agency shall separately state and currently 
publish in the Federal Register (1) descriptions of its central and 
field organization including delegations by the agency of final 
authority and the established places at which, and methods whereby, 
the public may secure information or make submittals or requests; 

(2) statements of the general course and method by which its 
functions are channeled and determined, including the nature and 
requirements of all formal or informal procedures available as well 
as farms and instructions as to the scope and contents of all papers, 
reports, or examinations; and (3) substantive rules adopted as 
authorized by law and statements of general policy or interpretations 
formilated and adopted by the agency for the guidance of the public, 
but not rules addressed to and served upon named persons in accordance 
with law. No person shall in any manner be required to resort to 
orgenization or procedure not so published. 
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Adjudication 


Sec. 5 [60 Stat. 239; 5 U.S.C. 1004] In every case of adjudica- 
tion required by statute to be determined on the record after oppor= 
tunity for an agency hearing, except to the extent that there is 
involved (1) any matter subject to a subsequent trial of the law and 
the facts de novo in any court; (2) the selection or tenure of an 
officer or employee of the United States other than examiners appointed 
pursuant to section 11; (3) proceedings in which decisions rest solely 
on inspections, tests, or elections; (4) the conduct of military, naval, 
or foreign affairs functions; (5) cases in which an agency is acting as 
an agent for a court; and (6) the certification of employee representa- 
tives— 


(a) Notice.—Persons entitled to notice of an agency hearing 
shall be timely informed of (1) the time, place, and nature thereof; 
(2) the legal authority and jurisdiction under which the hearing is 
to be held; and (3) the matters of fact and lew asserted. In instances 
in which private persons are the moving parties, other parties to the 
proceeding shall give prompt notice of issues controverted in fact or 
law; and in other instances agencies may by rule require responsive 
pleading. In fixing the times and places for hearings, due regard 
shall be had for the convenience and necessity of the parties or 
their representatives. 


(b) Procedure.--The agency shall afford all interested parties 
opportunity for (1) the submission and consideration of facts, argu- 
ments, offers of settlement, or proposals of adjustment where time, 
the nature of the proceeding, and the public interest permit, and (2) 
to the extent that the parties are unable so to determine any con- 
troversy by consent, hearing, and decision upon notice and in con- 
formity with sections 7 and 8. 
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Hearings 


Sec. 7 [60 Stat. 241; 5 U.S.C. 1006] In hearings which section 
4 or 5 requires to be conducted pursuant to this section-—- 


(a) Presiding Officers.--There shall preside at the taking of 
2) one or more members of the body which 
comprises the agency, examiners appointed as 
provided in this Act; 
onduct of specified classes of pro 
fore boards or other officers spe 
by or designated pursuant to statute. The functi 
officers and of officers participating in decisions in conformity 
with section 8 shall be conducted in an impartial manner. Any such 
officer may at any time withdraw if he deems himself disqualified; 
and, upon the filing in good faith of a timely and sufficient affi- 
davit of personal bias or disqualification of any such officer, the 
agency shall determine the matter as a part of the record and 
decision in the case. 


(b) Hearing Powers.—Officers presiding at hearings shall have 
authority, subject to the published rules of the agency and within its 
powers, to (1) administer oaths and affirmations, (2) issue subpenas 
authorized by lew, (3) rule upon offers of proof and receive relevant 
evidence, (4) take or cause depositions to be taken whenever. the ends 
of justice would be served thereby, (5) regulate the course of the 
hearing, (6) hold conferences for the settlement or simplification of 
the issues by consent of the parties, (7) aispose of procedural 
requests or similar matters, (8) make decisions or recommend decisions 
in conformity with section 8, and (9) take any other action author- 
ized by agency rule consistent with this Act. 


(ce) Evidence.—-Except as statutes otherwise provide, the pro- 
ponent of a rule or order shall have the burden of proof. Any oral 
or documentary evidence may be received, but every agency shall as a 
matter of policy provide for the exclusion of irrelevant, immaterial, 
or unduly repetitious evidence and no sanction shall be imposed or 
rule or order be issued except upon consideration of the whole record 
or such portions thereof as may be cited by any party and as supported 
by and in accordance with the reliable, probative, and substantial 
evidence. Every party shall have the right to present his case or 
defense by oral or documentary evidence, to submit rebuttal evidence, 
and to conduct such cross-examination as may be required for a full 
and true disclosure of the facts. In rule making or determining 
claims for money or benefits or applications for initial licenses 
any agency may, where the interest of any party will not be prejudiced 
thereby, adopt procedures for the submission of all or part of the 
evidence in written form. 
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(a) Record.—The transcript of testimony and exhibits, together 
with all pspers and requests filed in the proceeding, shall constitute 
the exclusive record for decision in accordance with section § and, 
upon payment of lawfully prescribed costs, shall be made available 
to the parties. Where any agency decision rests on official notice 
of a material fact not appearing in the evidence in the record, any 
party shali on timely request be afforded an opportunity to show the 
contrary. 


Decisions 


Sec. 8. [60 Stat. 242; 5 U.S.C. 1007] In cases in which a hear- 
ing is required to be conducted in conformity with section 7—— 


(2) Action by Subordinates.—In cases in which the agency has 
not presided at the reception of the evidence, the officer who pre- 
sided (or, in cases not subject to subsection (c) of section 5, any 
other officer or officers qualified to preside at hearings pursuant 
to section 7) shall initially decide the case or the agency shall 
require (in specific cases or by general rule) the entire record to 
be certified to it for initial decision. Whenever such officers make 
the initial decision and in the absence of either an appeal to the 
agency or review upon motion of the agency within time provided by 
rule, such decision shall without further proceedings then become 
the decision of the agency. On appeal from or review of the initial 
decisions of such officers the agency shall, except as it may limit 
the issues upon notice or by rule, have all the powers which it 
would have in making the initial decision. Whenever the agency 
makes the initial decision without having presided at the reception 
of the evidence, such officers shall first recommend a decision 
except that in rule making or determining applications for initial 
licenses (1) in lieu thereof the agency may issue a tentative 
decision or any of its responsible officers may recommend a decision 
or (2) any such procedure may be omitted in any case in which the 
agency finds upon the record that due and timely execution of its 
functions imperatively and unavoidably so requires. 


(b) Submittals and Decisions.—-Prior to each recommended, 
initial, or tentative decision, or decision upon agency review of the 
decision of subordinate officers the parties shall be afforded a 
reasonable opportunity to submit for the consideration of the officers 
participating in such decisions (1) proposed findings and conclusions, 
or (2) exceptions to the decisions or recommended decisions of sub- 
ordinate officers or to tentative agency decisions, and (3) supporting 
reasons for such exceptions or proposed findings or conclusions. The 
record shall show the ruling upon each such finding, conclusion, or 
exception presented. All decisions (including initial, recommended, 
or tentative decisions) shall become a part of the record and include 
a statement of (1) findings and conclusions, as well as the reasons 
or basis therefor, upon all the materiel issues of fact, law, or 
discretion presented on the record; and (2) the appropriate rule, 
order, sanction, relief, or denial thereof. 


=- 57 = 
a a 
Judicial Review 


Sec. 10. [60 Stat. 243; 5 U.S.C. 1009] Except so far as (1) 
statutes preclude judicial review or (2) agency action is by law 
committed to agency discretion— 
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(e) Scope of Review.--So far as necessary to decision and 
where presented the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory provi- 
sions, and determine the meaning or applicability of the terms of 
any agency action. It shall (A) compel agency action unlawfully 
withheld or unreasonably delayed; and (B) hold unlawful and set 
aside agency action, findings, and conclusions found to be (1) 
arbitrary, capricious, an abuse of discretion, or otherwise not 
in accordance with law; (2) contrary to constitutional right, 
power, privilege, or immnity; (3) in excess of statutory jurisdic- 
tion, authority, or limitations, or short of statutory right; 

(4) without observance of procedure required by law; (5) unsup- 
ported by substantial evidence in any case subject to the require- 
ments of section 7 and 8 or otherwise reviewed on the record of 
an agency hearing provided by statute; or (6) unwarranted by the 
facts to the extent that the facts are subject to trial de novo 


by the reviewing court. In making the foregoing determinations 
the court shall review the whole record or such portions thereof 
as may be cited by any party, and due account shall be taken of 
the rule of prejudicial error. 
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Relevant provisions of the regulations of the Civil Aeronautics 
Board, "Rules of Practice in Economic Proceedings," 14 C.F.R. Part 


302: 


302.24 Hearings. 


a 


(>) Byidence. Evidence presented at the hearing shall be 
limited to material evidence relevant to the issues as drawn by 
the pleadings or as defined in the report of prehearing conference, 
subject to such later modifications of the issues as may be necessary 
to protect the: public interest or to prevent injustice and shall not 
be unduly repetitious. Evidence shall be presented in written form 
by all parties wherever feasible, as the examiner may direct. 


(c) Objections to evidence. Objections to the admission or 
exclusion of evidence shall be in short form, stating the grounds 
of objections relied upon, and the transcript shall not include ar- 

mt or debate thereon except as ordered by the examiner. Rulings 
on such objections shall be a part of the transcript. 


(a) Exceptions. Formal exceptions to the rulings of the examiner 
made during the course of the hearing are unnecessary. For all pur- 
poses for which an exception otherwise would be taken, it is sufficient 
that a party, at the time the ruling of the examiner is made or sought, 
makes known the action he desires the examiner to take or his objection 
to an action taken, and his grounds therefor. 


(e) Offers of proof. Any offer of proof made in connection with 
an objection taken to any ruling of the examiner rejecting or excluding 
proferred oral testimony shall consist of a statement of the substance 
of the evidence which counsel contends would be adduced by such testi- 
mony, and if the excluded evidence consists of evidence in documentary 
or written form or of reference to documents or records, a copy of such 
evidence shall be marked for identification and shall constitute the 
offer of proof. 
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(m) act 
(1) Without limiting, in any manner or to any extent, the discretion- 
ary powers of the Board and its examiners to notice other matters or 
documents properly the subject of official notice, facts contained in 
any document within the categories emmmerated in this subdivision are 
officially noticed in all formal economic proceedings except those 
subject to Subpart B of this part. Each such category shall include 
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any document antedating final Board decision in the proceeding 
where such notice is taken. The matters officially noticed under 
the provisions of this paragraph are: 


1. Official Guide of the Airways for each month prior .to 
and including April 1943; Universal Airline Schedules for each 
month from May 1943 to September 1944, inclusive; American Aviation 
Air Traffic Guide for each month from October 1944 to August 1948, 
inclusive; and Official Airline Guide. 
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3. Book of Official CAB Airline Route Maps and Airport to 
Airport Mileages published by Air Transport Association of America. 
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8. Recurrent Reports of Mileage and Traffic Data of all 
Domestic Airline Carriers from 1945 and all similar reports issued 
by the Civil Aeronautics Board. 
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15. Airline Traffic Surveys, compiled by the Civil Aeronautics 
Board, from September 1946, and any other such surveys made avail- 
able to the public. 


tition Among Domestic Air Carriers, 
the Civil Aeronautics Board and 
on of America, and any 
to the public. 


17. Service Mail Pay and Subsidy for United States Certificated 
Air Carriers, from 1955, published by the Civil Aeronautics Board, 
and any supplemental data and subsequent issues published. 
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20. Population Volumes I and II of the Eighteenth (1960) 
Census of the United States, issued by the Census Bureau, Depart— 
ment of Commerce; and similar publications of the Census Bureau 
relating to the Seventeenth (1950) Census. 
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302.28 Petitions for review of initial decisions and review 
proceedings. 


(a) Petitions for . (1) Review by the Board pursuant 
to this section is not a matter of right but of the sound discretion 
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of the Board. Any party may file and serve a petition for dis- 
eretionary review by the Board of an initial decision within 25 
days after service thereof. 
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(a) Review proceedings. (1) The Board will exercise its 
right of review upon petition for review or on its own initiative 
when two or more Board members vote in favor of review. The Board 
will issue a final order upon such review without further proceed- 
ings on any or all the issues where it finds that matters raised 
do not warrant further proceedings. 


(2) Where the Board desires further proceedings, the Board 
will issue an order for review which will: 


(i) Specify the issues to which review will be limited. 
Such issues shall constitute one or more of the issues raised in 
@ petition for review and/or matters which the Board desires to 
review on its owm initiative. Only the issues specified in such 
order will be considered by the Board. 


(ii) Specify the portions of the examiner's decision, if any, 
which are to be stayed as well as the effective date of the 
remaining portions thereof. 


(iii) Designate the parties to the review proceeding. 
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302.37 Petitions for reconsideration. 
(a) Board orders subject to reconsideration; time for filing. 


Unless an order or a rule of the Board specifically provides other- 
wise, any party to a proceeding may file a petition for reconsidera- 
tion, rehearing or reargument of (1) a final order issued by the 
Board or (2) an interlocutory order issued by the Board which 
institutes a proceeding or defines the scope and issues of a 
proceeding or suspends a provision of a tariff on file with the 
Board. Unless the time is shortened or enlarged by the Board, 
petitions for reconsideration shall be filed, in the case of a 
final order, within twenty (20) days after service thereof, and, 
in the case of an interlocutory order, within ten (10) days after 
service. However, neither the filing nor the granting of such a 
petition shall operate as a stay of such finel or interlocutory 
order unless specifically so ordered by the Board. Within ten (10) 
days after a petition for reconsideration, rehearing, or reargu- 
ment is filed, any party to the proceeding may file an answer in 
of or in opposition to the petition. Motions for extension 
of time to file a petition or answer, and for leave to file a 
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petition or answer after the time for the filing thereof has 
expired, will not be granted by the Board except on a showing 
of unusual and exceptional circumstances, constituting good 
cause for movant's inability to meet the established procedural 
dates. 


(b) Contents of petition. A petition for reconsideration, 
rehearing, or reargument shall state, briefly and specifically, 
the matters of record alleged to have been erroneously decided, 
the ground relied upon, and the relief sought. If the petition 
is based, in whole or in part, on allegations as to the conse- 
quences which would result from the Board's order, the basis of 
such allegations shall be set forth. If the petition is based, 
in whole or in part, on new matter, such new matter shall be set 
forth, accompanied by a statement to the effect that petitioner, 
with due diligence, could not have known or discovered such new 
matter prior to the date the case was submitted for decision. 
Unless otherwise directed by the Board upon a showing of unusual 
or exceptional circumstances, petitions for reconsideration, 
rehearing, or reargument or answers thereto which exceed twenty- 
five (25) pages (including appendices) in length shall not. be 
accepted for filing by the Docket Section. 

(c) Successive petitions. A successive petition for rehear- 
ing, reargument, or reconsideration filed by the same party or 
parties, and upon substantially the same ground as a former 
petition which has been considered or denied by the Board, will 
not be entertained. 
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Relevant provisions of the regulations of the Civil Aeronautics 


Board, "Statements of General Policy," 14 C.F.R. Part 399: 


399.11 "Use it or lose it" policy for subsidized local 
service carriers. ; 


(a) Expansion of local carrier services. Consistent with the 
Board's basic policy of affording the advantages of air transportation 
to as many persons as practicable, the Board has substantially 
expanded the services of subsidized local carriers and has given 
many small cities, with marginal or unknown traffic potentialities, 

a chance to demonstrate that they will use and can support new or 
improved air services adapted to their specific needs. The Board 
expects the cities awarded local air service to make a determined 
effort to generate the traffic forecast in the certification proceed- 
ings. Unless adequate use is made of subsidized air services, the 
cost to the Government is not justified and the Board should 
terminate the authorization. 
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(>) Mynimm traffic standard for newly certificated cities. 


it is the policy of the Board to make an early and critical 
evaluation of the traffic results of new authorizations to 
determine whether newly certificated cities are making sufficient 
use of authorized services or should lose such services for lack 
of use. Under this "use it or lose it" policy, the Board will 
require each city to originate an average of five or more passen- 
gers per day during the 12-month period following the initial 6 
months of operations. If a city is certificated on more than one 
segment, the five-passenger standard will be applied to each seg- 
ment. If a city fails to meet this minimm traffic standard, the 
Board will, in the absence of unusual or compelling circumstances, 
institute a formal investigation to determine whether service 
should be suspended or terminated. A city generating the bare 
traffic minimm during this trial period cannot safety assume 
that continued service is assured; the Board expects most cities 
to exceed the minimm requirements. 
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(a) Continued use of local carrier services. In evaluating 
the continuing need for air service at any point or on any route 
segment served by a local service carrier, the Board will use the 
minimm traffic standard of five passengers as a guide line, 
regardless of the type or duration of an authorization. The Board 
will require the local service carriers to make appropriate periodic 
reports of traffic results. Air carrier management is expected to 
suggest route or authorization modifications as soon as deficiencies 
in service become apparent. When a city or route segment fails 
to make continued use of subsidized services, the carrier is free, 
and is encouraged, to apply for a suspension of service in advance 
of a Board proceeding to terminate the certification. The failure 
of a local service carrier to exercise vigilance in this regard 
may, in fact, reflect upon the economy and efficiency of manage- 
ment in proceedings to determine subsidy needs under section 406 
of the Act. 
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QUESTIONS PRESENTED 


1. Is the conclusion of the Civil Aeronautics Board that 
federally subsidized air service by a local service carrier 
between Wilmington, Delaware, and Pittsburgh, Pennsylvania is 
not required by the public convenience and necessity supported 


by substantial evidence? 


2. Ina “use it or lose it” proceeding under section 401 (g) 


ef the Federal Aviation Act is the Board required to find that 
the public convenience and necessity requires scheduled air 
service between any two cities which will generate five daily 


passengers in each direction? 


SUMMARY OF ARGUMENT 
ARGUMENT 


THE BOARD'S CONCLUSION THAT SUBSIDIZED AIR SERVICE 
TO PITTSBURGH AT WILMINGTON'S OWN AIRPORT IS NOT 
REQUIRED IS AMPLY SUPPORTED BY THE RECORD ....----- 


A. Wilmington Received A More Than Adequate 
Opportunity To Develop Pittsburgh Traffic 
At Its Own Airport 


Wilmington Passengers Prefer The Frequent Nonstop 
Pittsburgh Services At Philadelphia Airport 
Rather Than Infrequent Multi-stop Service At 
Wilmington 


1. The traffic siphoning effect of 
Philadelphia .. 


2. In order to attract Pittsburgh traffic to 
Wilmington's airport, uneconomic nonstop 
service is required . 


C. Subsidy Cost For Wilmington-Pittsburgh Service 


Is Too High In Relation To The Benefit . 


THE BOARD'S EVALUATION OF THE WILMINGTON ISSUE IS 
NOT BASED ON DIFFERENT STANDARDS THAN IT HAS APPLIED 
IN OTHER SIMILAR CASES 

CONCLUSION 
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On Petition for Judicial Review of Orders 


Civil Aeronautics Board 


BRIEF FOR INTERVENOR 


ALLEGHENY AIRLINES, INC. 


SUMMARY OF ARGUMENT./ 


Wilmington, Delaware, is situated 21 miles south of the 
Philadelphia International Airport. By automobile, this is 50 
to 60 minutes away from downtown Wilmington, and frequent 
scheduled limousine service is available. As a result of the 
proximity of the Philadelphia airport, Wilmington's air passengers 
have available a plethora of air schedules from nine major 
airlines serving a large share of the U. S. domestic market. 
Included in the air service available at this airport is high- 


frequency nonstop service to and from Pittsburgh - only one hour 


1/ Imtervenor will rely upon Respondent's Counter Statement of 
~ the case. 


away by jet. 

Allegheny commenced service to Wilmington as an intermediate 
point on its segment 3 between New York and Pittsburgh in 1949. 
This investigation was instituted by the Board because Wilmington 
had failed to meet the bare minimum requirement of five enplaned 
passengers per day on that segment .1/ 

Allegheny's service over segment 3 between Wilmington and 
Pittsburgh was more than adequate to test the need for service 
at Greater Wilmington Airport. In the 1952-1958 period, 
Allegheny provided as many as three daily roundtrips between 
Wilmington and Pittsburgh. Yet traffic in this market was 
extremely thin, ranging between 1.0 and 1.3 passengers per day 
in each direction (R. 1045). 

In mid-1961, Allegheny provided an improved schedule 
pattern between Wilmington and Pittsburgh, offering two daily 
roundtrips with Convair 440 aircraft at good departure times 
making only one intermediate stop. This service was heavily 
promoted, yet traffic response was disappointing. An average 
of only 4.6 Wilmington to the west passengers per day boarded 
during this period, equal to 2.3 per flight. As a result of 
these poor results, Allegheny reduced service to one daily round- 


trip in this market. 


1/ Wilmington is also certificated as an intermediate point on 
™ Allegheny's north-south segment 8. That service is not an 
issue in this case. 
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At the hearing before the Examiner, Wilmington agreed that 
it did not need service to any other segment 3 cities, but con- 
tended that it should receive six daily nonstop flights between 
Wilmington and Pittsburgh on the ground that this type of 
service was required in order to generate any appreciable 
amount of Pittsburgh traffic at the Wilmington airport because 
of the competition with the frequent nonstop service available 
at the nearby Philadelphia airport. 

The Examiner had little difficulty in concluding that 
Wilmington's proposal for nonstop Pittsburgh service was 
economically unsound, and he so held (R. 1363). 

However, the Examiner was of the view that multi-stop 
service was still required under the “use it or lose it" 
policy, since he believed that such service°on two roundtrips 
per day would generate at least five enplaning passengers at 
Wilmington. It should be noted, however, that the Examiner 


estimated such service would convenience less than six Wilmington 


to Pittsburgh passengers per day and would require federal 


support (R. 1363 et seq-)- 


The Board came to the same conclusion as the Examiner with 
regard to the lack of economic feasibility of nonstop service 
between Wilmington and Pittsburgh. However, contrary to the 
Examiner, the Board concluded that service making one or more 
intermediate stops was not required by the public convenience 


and necessity. 
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The Board's opinion (R. 1660) deals extensively with the 
problem of generating traffic at Wilmington's own airport in 
the shadow of the Philadelphia International Airport only 21 
miles north of downtown Wilmington. The Board found that the 
historical record of traffic generation between Wilmington and 
Pittsburgh was not sufficient to warrant continuation of 
Allegheny's service. The Board further found that the Pittsburgh 
service has been costly, viewed in the light of the limited 
public benefits it had produced. Finally, the Board found 
that the record did not demonstrate that resumption of Wilmington- 
Pittsburgh service by Allegheny would materially stimulate the 
traffic response at Wilmington over historical levels, or could 
be accomplished without an inordinate expenditure of subsidy. 
All of these findings are amply supported by the record. 

Allegheny supports the Board's decision, and believes that 
it is fully supported by substantial evidence of record. The 
Board's findings are full and complete, and represent exactly 
the kind of judgment which the Congress has directed - judgment 
based on economic data and expert opinion concerning movement 
of existing and potential traffic, and cost of service consider=- 
ations. 

In addition, Allegheny believes that Petitioner's contention 
with regard to the Board using “@ifferent" standards in this 
case is without-merit. Under Wilmington's theory, the Board 


would be required to provide for certificated service and sub- 


sidize such service between any pair of points which could 
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generate at least five passengers per day in each direction. 


This is a patently unrealistic standard, and one which is 


certainly not required by section 401 of the Federal Aviation 


Act. 
The Board’s order should be affirmed. 
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ARGUMENT 


THE BOARD'S CONCLUSION SUBSIDIZED AIR SERVICE TO 
p BURGH AT WILMINGT Y ATRPOR NO 


The crux of this case is the inability of Wilmington to 


generate sufficient Pittsburgh traffic at its own airport to 


justify subsidizing Allegheny to provide the service. It must 
be emphasized that Wilmington alleged a need for service to 
only one segment 3 point - Pittsburgh. It agreed that there 
was no requirement for air service to any other segment 3 point 
to the west - Reading, Lancaster, Harrisburg, Altoona or 
Johnstown. 

Allegheny's segment 3 schedules fall into two broad cate- 
gories: 

a) multi-stop schedules devoted to serving the 
intermediate cities such as Reading, Lancaster, 
Harrisburg, Altoona and Johnstown; and 

b) nonstop schedules serving the high-density Philadelphia- 
Pittsburgh market. 

Multi-stop service was tested for years at Wilmington and 
the results were conclusive, as were the results of the one stop 
service in 1961. And both the Examiner and the Board found that 
Wilmington's nonstop service proposal would sustain heavy finan- 


cial losses. 


A. Wilmington Received A More Than Adequate Opportunity 
° velo s Cc s A 


Allegheny commenced serving Wilmington on segment 3 in 1949. 


For several years it received service typical of that provided 
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by local service carriers - multi-stop DC-3 schedules which 
originated in New York or Philadelphia and terminated in 
Pittsburgh, stopping at such intermediate cities as Lancaster, 
Harrisburg, Altoona and Johnstown. 

Between 1952 and 1958, Wilmington received from 1% to 3 

roundtrips to and from Pittsburgh (R. 1363). However, 
Wilmington's traffic generation on segment 3 was at best 


marginal. During this period, Wilmington-Pittsburgh passengers 


ranged between 1.0 and 1.5 per day in each direction (R. 1045). 


In view of the poor traffic response, commencing in 1959 service 
between Wilmington and Pittsburgh was maintained at one round- 
trip, until the two roundtrip experiment in 1961. 

At the request of Wilmington, representatives of Allegheny 
met with Wilmington officials early in 1961 to discuss ways and 
means of improving Wilmington's overall air service pattern. As 
a result of these discussions, Allegheny agreed to institute 
two roundtrips between Wilmington and Pittsburgh, to be operated 
for an experimental period in connection with an overall promo- 
tion of the airport to be carried on by Wilmington (R. 974). 

In accordance with this agreement, on May 1, 1961, Allegheny 
scheduled two daily one-stop roundtrips between Wilmington and 
Pittsburgh with modern Convair 440 equipment at good departure 


times: 
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Lv. Wilmington Ar. Pittsburgh 


7:53 a.m. 9:30 a.m. 
7:38 p.m. 9:19 p.m. 


Lv Pittsburgh Ar. Wilmington 


12:30 p.n. 2:17 p.m. 
7:05 p.m. 8:55 p.m. 


Thus, under this pattern, Wilmington had an early morning 

departure to Pittsburgh and an evening return, which permitted 

94 hours in Pittsburgh for business purposes. Passengers could 
also depart from Wilmington after business hours. Furthermore, 

a passenger originating in Pittsburgh was able to spend half a 

day in Wilmington and return the same evening, or depart Pittsburgh 


after business hours. 


Despite this excellent pattern of service operated with 
air-conditioned pressurized Convair equipment making only one 
stop and heavily promoted, Wilmington failed to generate any 


significant Pittsburgh traffic. This service was used by only 


560 boarded passengers between Wilmington on the one hand, and 
Pittsburgh and Harrisburg on the other. This was an average of 
about 4.6 Wilmington - west enplaned passengers per day, or 2.3 
enplanements per flight (R. 1738). 

Accompanying the excellent service operated by Allegheny 
during this period was an intensive promotional campaign carried 
on by the airport commission, in conjunction with Allegheny's 
own promotional efforts. This included newspaper, radio spots, 
billboard, printing and distribution of local time-tables, an 


extensive public relations and publicity campaign, and subsidy 
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to a limousine operator (R. 1203)2/. There can be no doubt that 
the experimental service operated during this period was very 
well known to the traveling public, particularly the large 
business users in the Wilmington area. A witness for the DuPont 
Company, the major air travel user in the Wilmington area, 
testified that Allegheny’s service pattern to Pittsburgh during 
this period was a good one (R. 610,541). 
B. Wilmington Passengers Prefer the Frequent Nonstop 
Pittsburgh Services at Philadelphia at rt Rather 
Than Infrequent Multi-stop Service at Wilmington 
Airlines are not different from other merchandising organi- 
zations. Airlines sell time, convenience and comfort. The pur- 
chaser of this commodity makes his decision on the basis of 
several relevant considerations, including the alternative 
services available. 
1. The traffic siphoning effect of Philadelphia. 
It is apparent that Wilmington’s major problem as an air 
traffic generator is its proximity to the major air terminal at 
Philadelphia. There is a great variety of high-frequency, high- 


quality and multiple-destination service available at Philadelphia 


which attracts the bulk of Wilmington’s air travelers.2/ Between 


1/ Representative advertisements which appeared in Wilmington's 
= morning and evening newspapers during this period are repro- 
duced at BR. 976. 


Several Wilmington witnesses testified that Philadelphia was 
used for most air travel. See e.g., R. 528, 529, 535, 540, 
599, 611, 1137. 
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Philadelphia and Pittsburgh, for example, there are some 36 daily 
nonstop flights (R. 968). 

The Wilmington-Philadelphia proximity problem had previously 
been considered by the Board. In the Allegheny Temporary Inter- 
mediate Points Case, Docket 10162, et al., the Board terminated 
Allegheny's segment 7 authority at Wilmington to Detroit and 
Cleveland. In that case, the Board stated (33 C.A.B. 117 at 119): 


"We are not here determining whether service 
offered at the Philadelphia airport can be 
considered service to Wilmington, but what 

effect the availability of such service to 
Wilmington passengers would be likely to have 
upon the ability of Wilmington to generate 
segment 7 traffic through its own airport. 
According to the Commission's traffic estimate, 
Cleveland and Detroit are by far the. principal 
cities on segment 7 with which Wilmington 
exchanges traffic. Considering the large volume 
of non-stop trunkline service provided at the 
nearby Philadelphia airport for Detroit and 
Cleveland compared with the limited multi-stop 
service which Allegheny would operate, we find 

it extremely improbable that a substantial number 
of Wilmington passengers would be attracted to 
Allegheny's flights in preferenc€ to the superior 
service offered at. the Philadelphia airport." 


According to Wilmington's own estimate, the driving time 


between downtown and the Philadelphia airport ranges between 50 
and 60 minutes. The driving tests conducted by Wilmington's 
airport manager required 55, 52, 51, 53 and 50 minutes, respec- 
tively (R. 638), an ‘average driving time of about 52 minutes. 
And these times will be reduced significantly when Interstates 
95 and 495 are completed between Wilmington and the Philadelphia 
Airport (R. 1084). 
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Scheduled limousine service is also provided between 
Wilmington and the Philadelphia airport. Service is available 
as early as 5:45 a.m., and commencing at 6:30 a.m., it leaves 
the Hotel DuPont every half hour until 10:30 a.m. Hourly service 
is operated at 11:30 a.m., 12:30 p.m., and commencing with 1 p.m., 
the service is again available every half hour through 6:30 p.m. 
(R. 489-90). Scheduled running time between downtown Wilmington 
and the Philadelphia Airport is one hour. In addition, the 
limousine provides home-pick-up-— service and from the north side 
of Wilmington, which is the location of a large portion of 
Wilmington’s air traffic, the fare is actually less to the 
Philadelphia airport than it would be to the Wilmington airport 
(R. 604-5) . 


2. In order to attract Pittsburgh traffic to Wilmington's 


airport, uneconomic nonstop service is required. 


The crux of the matter is that in order to generate any 
appreciable amount of Pittsburgh traffic at the Wilmington 
airport, nonstop service must be provided to compete with the 
multitude of nonstops available at Philadelphia. 

Even Wilmington recognized that this was so, and to meet 
the problem, it proposed that Allegheny provide six daily nonstop 
flights between Wilmington and Pittsburgh (R. 1048). The Examiner 
found, and the Board agreed, that Allegheny would sustain a loss 
of more than $200,000 annually if it operated the Wilmington 


nonstop proposal (R. 1660). 
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Cc. Subsidy Cost for Wilmington-Pittsbur h Service Is Too 
High In Relation To The Benefit. 


The Examiner found that the subsidy cost was about $11 per 
Pittsburgh passenger generated in the 12 months ended March 31, 
1963, on the basis of service with one roundtrip. The Board con- 
cluded that the subsidy cost of two daily round trips, even 
assuming 100 percent increase in traffic, would be more than 
$18 per passenger! (R. 1738) The Board correctly found as a 
matter of judgment that 

"an expenditure of this amount is clearly 

excessive and not justified by the public 

interest where, as the record here shows, 

Wilmington-Pittsburgh passengers almost 

without exception would in any event con- 

tinue to use the Pittsburgh services avail- 

able at the Philadelphia Airport." 
The Wilmington-Pittsburgh situation is readily distinguishable 
from that at Salisbury, Maryland, where the Board found that 


subsidized service should be continued. First, Salisbury is an 


isolated point, substantially farther removed from the nearest 


alternative air service at Baltimore. Secondly, the issue at 
Salisbury involved that community's total scheduled air service, 
not just service to one city. Wilmington's north-south service 
on Allegheny's segment 8 was not affected by the Board's decision. 
It was patently reasonable for the Board to find that the 
public convenience and necessity requires continuation of the 


Salisbury service, without at the same time continuing 
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Wilmington'"s segment 3 service to Pittsburgh .2/ 


i/ Wilmington suggested that because Allegheny provides nonstop 
service at Wilmington to Washington and New York, it should 
have no difficulty in doing that same to Pittsburgh. However, 
it is important to note that Washington is the only point 
to which Allegheny has been able to generate any significant 
Wilmington traffic. In 1963, Allegheny carried 12,690 
passengers in this market, of which 10,910 (86%) were 
connecting passengers traveling to points beyond Washington. 
The reason is that Washington is a more convenient gateway 
for traffic to the south and west. Thus traffic moves over 
this routing. Pittsburgh is not a convenient gateway for 
most Wilmington traffic to the west (R. 909). 
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II. THE BOARD'S EVALUATION OF THE WILMI IS NOT BASED 
FFEREN TAN AAS ; THER SIMILAR 


Threaded throughout the Wilmington brief is the argument 
that the Board has applied different standards in evaluating 
the Wilmington-Pittsburgh issue than it has applied in other 
"use it or lose it" cases. This argument appears to be based on 
the following contentions: 

1. that the Board was wrong in its estimate 
of the amount of Pittsburgh traffic that 
Wilmington would generate at its own 
airport; 
that if the Board had correctly estimated the 
traffic potential, it would have concluded 
that Wilmington should retain service at its 
own airport; and 
that in any event, if Wilmington can generate 
five Pittsburgh passengers at its own airport, 
it is entitled to retain service at its own 
airport without regard to the other consid- 
erations in a public convenience and necessity 
case. 

This proceeding involves section 401(g) of the Act to 
determine whether the public convenience and necessity require 
alteration, amendment, modification or suspension of Wilmington 


on segment 3. In a section 401(g) proceeding, the Board looks 


at all public convenience and necessity factors. The Board's 


consistent practice in “use it or lose it” cases has been to 
institute the investigation under 401(g), and to determine the 
issues on the traditional public convenience and necessity 
grounds. 

The “use it or lose it" policy is not a mechanical test 


for determining when services shall be discontinued or 
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authorized, nor is it a substitute for the public convenience and 
necessity standard. For example, in one of the very early cases, 
Trans-Texas Airways, Intermediate Points Renewal, 30 C.A.B. 484 
(1960), the Board stated that it would consider all elements of 
public convenience and necessity before deciding the recertifi- 
cation issue. These include the the extent of isolation, the 
length of time a point has been served and its progress in 
developing traffic, the quality of service offered during the 
past period, the subsidy cost of providing the service, and the 
national defense and postal requirements. 


Wilmington does not dispute the fact that in the Seven States 


Area Investigation, 28 C.A-B. 680; 30 C.A.B. 473 (1958), the 


Board designated five enplaned passengers a day as a minimun. 
Nevertheless, it argues that the Board cannot actually apply that 
standard in this proceeding, despite the problem of generating 
traffic at Wilmington's airport in competition with the service 
to the Philadeiphia Airport. 

Citation of numerous cases in which the Board has continued 
service at cities which meet the five-a-day standard does not 
demonstrate that the Board is in error in concluding that 
Wilmington does not require Pittsburgh service at the Wilmington 
airport. The Board did not apply a higher or different standard 
at Wilmington than it has applied in other cities seeking renewal, 
put in fact applied the same standard - public convenience and 
necessity. On the basis of this record, the Board could reason- 
ably find, as it did, that the relationship between the service 


required at Wilmington'’s own airport, and the alternative service 
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available, was such as to warrant termination of certification 
on segment 3, without violating any of the Board's past precedents 


1/ 
applying the “use it or lose it" policy. 


Wilmington further contends that the decision in this case is 


at variance with that in other cases where the Board has certifi- 
cated services at airports located closer to a major hub than 
Wilmington. In applying the statutory standard of public con- 
venience and necessity, the Board is under no obligation to 
reconcile its decision with all prior decisions, and the courts 
have refused to give any weight to that type of aigiment The 
issue is the adequacy of an agency's findings in that particular 
factual context fo satisfy the statutory test, not its relation 
to other agency determinations in other factual contexts. In 

any event, a careful review of the cases cited by petitioner will 
reveal significant differences in the factual situations. 

In West Coast Airlines, Inc., "Use It or Lose It" Investi- 
gation and Route Realignment, Order E-21162, August 7, 1964, the 
Board retained West Coast at Oakland. Contrary to the present 
case, however, Oakland had never received an adequate pattern 


of service by West Coast which could suitably test its traffic- 


generating potential. Moreover, while it was only 12 air miles 


1/ Cf. North Central Area Airline Service Airport Investigation, 

~~ Docke , Order B— > November z 2 n tha 
proceeding the Board consolidated service at certain Wisconsin 
cities where the distance to the airport was substantially 
further than the distance from downtown Wilmington to the 
Philadelphia airport. Ashland service was consolidated at 
the Ironwood Airport, 45 miles distance despite the fact that 
Ashland generated over five passengers per day at its own 
airport. 


M.& M Transp. Co. v. U. S., 128 F. Supp. 296 (D.C. Mass., 
1955), atrirmed, 350 U. S. 857 (1955). 


aay 


< 


to the San Francisco airport, the alternate source of air service, 


because of the San Francisco Bay, a large body of water, the 


actual inconvenience was much greater because of the circuitous 
ground routing. 

The Board's decision to retain Lake Central's service at 
Richmond, Indiana, is also distinguishable. In Lake Central 
Airlines Temporary Intermediate Points Renewal Proceeding, 34 C.A.B. 
10 (1961), the Board noted that Richmond was served by Lake Central 


on both its segment 3 and segment 4. The Board found that service 


over segment 4 was no longer required, but that Lake Central's 
segment 3 service at Richmond should be retained. In support of 
continued segment 3 service, the Board observed that even though 
Richmond had failed to enplane the required five daily passengers, 
Lake Central's operation there had yielded a profit of $24,374. 
In view of the deletion of segment 4 authority, the Board antici- 
pated an increase in boardings on Lake Central's segment 3 
operation which would have the effect of raising the daily total 
above the five passenger limit and increasing the profitability 
of the service. See 34 CAB at 15. 


Lastly, petitioner cites Renewal of Trans-Texas Airways’ 


Temporary Intermediate Points Case, 30 CAB 484 (1959), wherein 
the Board retained service at Camden and Magnolia, Arkansas. 


Neither situation is analogous to the Wilmington situation. In 
the case of Camden, changes in Trans-Texas’ certificate authority 
between Camden and Memphis, a major transportation hub, were 


authorized, thus improving the opportunity for increased traffic. 
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With regard to service at Magnolia, the Board found that Trans- 
Texas service to points with which Magnolia has major communities 
of interest historicaly had been deficient. 

None of these factors obtain in the present case. Allegheny 
has repeatedly improved its service patterns at Wilmington with 
no significant results. There exists no pending Board proceeding 
wherein any improvement in operating authority could result ina 
substantial improvement of Wilmington as a point in Allegheny 's 
Pittsburgh service. 

The Wilmington situation is similar to that of Lawrence, 
Mass. The Board found that Lawrence should be deleted from the 
certificate of Northeast Airlines because that community's 
air transportation needs were being fully met at Boston's Logan 
International Airport, and because New York service from Lawrence 
could not compete effectively with the service available at Logan 
airport. The United States Court of Appeals for the First Circuit 
affirmed the Board's decision, and rejected thesidentical argument 
being made by Wilmington, in these cress. 

“The most serious argument made by Lawrence is 


that this decision, without explanation, departs 
from other decisions of the Board - Eastern North 


Carolina Area Airline Service Airport Investi ation, 
Order B-21051, July 10, 1964; Mohawk Airlines "Use 


It or Lose It" Investi ation, rder ober 26, 
1964; Service to the CHE of Tacoma Washin ton, Order 
E-19915, August 16, 1963; Southern Kirwa Ss gio. It or 
Lose It* Investi ation, order E-21753, April 25, 1964; 
Pecivic-Southwest Local Service Case, oniek E-17950, 


January 23, 1962 - and is, therefore, arbitrary. But 
this case is distinguishable from all of these, in 
that Lawrence is located in close proximity to a large 


1/ City of Lawrence, Mass. v.- C.A.B., 343 F. 2d 583 (C.A. 1, 1965). 
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metropolitan airport which Lawrence travellers 

do use in preference to their own. In contrast 
to some of the cases cited, experience at 
Lawrence has shown that air service is not needed 
and not economical. While we are sympathetic 
with the City's disappointment, we find no merit 
in its arguments urging reversal. The order of 
the Board with respect to deletion of Lawrence is 
accordingly affirmed.” 


III. CONCLUSION 


Wilmington's service to Pittsburgh on segment 3 has been 
eliminated by the Board because that service did not attract 
any substantial portion of the Pittsburgh traffic over the 
period of many years which it had been provided. Pittsburgh 
traffic has preferred frequent nonstop service at the Philadelphia 
airport, and the Board has correctly concluded that there is no 
reasonable possibility that reinstitution of that service between 
Wilmington and Pittsburgh will produce any substantially dif- 
ferent result than that which has occurred over the many years 
of prior service. The Board decision, while understandably con- 
trary to the wishes of Wilmington, is nevertheless amply sup- 
ported by the record. The Court should deny Wilmington's 


petition. 


Respectfully submitted, 


Edwin I. Colodny 
Attorney for Allegheny Airlines, Inc. 


May 16, 1966 
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IN THE 


United States Court of Appeals 


For Tae Disraicr or CoLumsBia Crecurr 


No. 19,693 


New Casttz Country Amport Commussion, Petitioner 


v. 
Crvm Arnonavtics Boarp, Respondent 


PETITION FOR REHEARING EN BANC 


The Civil Aeronautics Board found four times, between 
1947 and 1961, that the public convenience and necessity 
require east-west air transportation to Wilmington, Del.’ 
The most recent reaffirmation, only four years prior to the 
orders subject of review, found that Wilmington should 
be permanently recertificated on Allegheny’s segment 3. 


The instant appeal involved a Board-instituted ‘‘use it 
or lose it’? proceeding in which the three participating 
Members of the Board reversed the Examiner who had con- 
cluded that, under the standards of the ‘‘use it or lose it”’ 


a 


1 See Petitioner’s Brief, p. 3. 
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policy, elimination of Wilmington from Allegheny’s seg- 
ment 3 was not required by the public convenience and 
necessity. The Board assumed that Wilmington met the 
standards of the ‘‘use it or lose it’’ policy, but held that 
it need not apply those standards as articulated and ap- 
plied in scores of ‘‘use it or lose it’? cases. The Board 
held that it could decide the case with reference to only 
the ultimate statutory standard of ‘‘public convenience 
and necessity.’’ 


Petitioner claimed that the Board committed numerous 
legal errors, the primary error being that it did not act 
in accordance with the governing statute and find that the 
public convenience and necessity require elimination of this 
service. The Division agreed that the Board had not 
“‘satisfied’’ the ‘‘statutory test’’, and held, further, that 
the absence of this finding was not ‘‘inconsequential’’. 
The Division, however, would not act to correct this legal 
error” 


Rehearing en banc is thus required to review the impor- 
tant issue of whether an appellate court has the discre- 
tion to refuse to correct an agency’s failure to make the 
necessary ‘‘jurisdictional’”’ statutory finding. Congress 
has directed, and the Supreme Court has held, that it does 
not have the discretion to refuse to set aside such an error. 
See Part I, infra. 


Rehearing en banc is also required because the Division 
did not decide at least four additional critical errors, 
urged by petitioner, including the important question of 
whether a five-member agency which, under its statute 
needs a ‘“‘quorum”’ to act, may validly terminate the last 
air service to the State of Delaware without a meeting 
of the three participating and qualified Members. No 
such meeting was ever held as to the Board’s last and 
final opinion in this case. See Part II, infra. 


2 The Division’s opinion is attached hereto. 
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Finally, rehearing en banc is required because the Divi- 
sion has incorrectly resolved the question, critical to ad- 
ministrative law, of the need for articulation and consist- 
ent application of decisional criteria. Through a mis- 
understanding of what the Board here did, and what peti- 
tioner was urging, the Division has authorized the Board 
to decide a ‘‘use it or lose it’’ case without reference to 
any of the standards applied in ‘‘use it or lose it’’ cases, 
but by application of only the ultimate statutory standard 
of ‘‘public convenience and necessity.”’ 


I 


The Court Was Required To Set Aside the Orders After 
Determining That Legal Error Had Been Committed 
The major error urged by petitioners was that the 
Board had decided to eliminate Wilmington’s historic 
and permanently certificated east-west air service on the 
basis of a determination that it would not now find the 
service ‘‘required by the public convenience and neces- 


sity’’, as if this were an original certification or recertifica- 
tion proceeding. This was not an original certification or 
recertification proceeding. It was a proceeding, instituted 
’ on the Board’s own motion, to determine whether Wilming- 
ton should be eliminated from Allegheny’s certificate for 
east-west service. 


The Federal Aviation Act imposes a different and 
heavier burden when the Board is considering eliminating 
service than when it is considering authorizing or re- 
authorizing service: The Board must affirmatively find 
that the public convenience and necessity require the 
elimination of this air service. Section 401(g). 

As the Division held, the Board never found that the 
public convenience and necessity require elimination of 


3 Cf. Hall v. F.C.C., 99 App. D.C. 86, 237 F. 2d 567 (1956), in which another 

Division of this Court said with regard to diminution of broadcasting service, 

<<That such a curtailment of service is not in the public interest is 
axiomatic,’’ 237 F, 2d at 572. 
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the air service in issue. The Board approached the facts, 
@iscussed the facts, and reached its decision as if the 
statutory test were whether the service was required by 
the public convenience and necessity (te., the test for 
certification and recertification, Section 401(d)); not 
whether elimination of service was required by the public 
convenience and necessity. 


The Division held this was legal error, and was not 
“‘inconsequential”’: 


“<Petitioner has a valid point in its contention that 
the Board’s ultimate finding was that the public con- 
venience and necessity did not require continuance 
of the service, whereas the statutory test is satisfied 
only if the Board finds that the public convenience 
and necessity affirmatively requires deletion. We are 
not prepared to treat the difference as inconsequential, 
as Government urges.’’ Slip Op., p. 5. 


Having concluded that the Board failed to satisfy the 
“‘statatory test”, and that the error was not ‘‘inconse- 
quential’’, the Court had no discretion other than to hold 
the Board’s action unlawful and set it aside. Section 
10(e) of the Administrative Procedure Act* imposes a 
mandatory duty on the reviewing court: 


“It shall... (B) hold unlawful and set aside 
agency action, findings, and conclusions found to be 
(1) .. - not in accordance with law; ... (3) in excess 
of statutory jurisdiction, authority, or limitations, or 
short of statutory right; ...’? Emphasis supplied. 


The Court, having found the Board’s action ‘‘not in 
accordance with law’’ and ‘‘in excess of statutory juris- 
diction, authority, or limitations, or short of statutory 
right’’, was thus directed by Congress to ‘‘hold unlawful 
and set aside’’ this action. The Court held the action un- 
lawful, but failed to comply with this statutory directive. 


45 U.S.C. 1009(e); 60 Stat. 243. 
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The Court states two reasons for not setting aside this 
order which it found unlawful: 


The first reason is that ‘‘this claim was not made before 
the Board.’’ Slip Op., p. 5. Since the Court had fully 
considered and ruled on the claim, the Court was appar- 
ently not bowing to the direction of Section 1006(e) of the 
Federal Aviation Act, which says that ‘‘no objection . . . 
shall be considered by the Court’’ unless it shall have been 
urged before the Board or ‘‘unless there were reasonable 
grounds for failure to do so.’’ 


The fact that the Court did not cite Section 1006(e), the 
fact that it had considered the objection, and the fact that 
the Court went on to state its belief that the ‘‘interest of 
justice’? would not be served by remand, made clear that 
the Court was not holding that it was barred by Section 
1006(e) from acting to correct the legal error it had identi- 
fied and had held not ‘‘inconsequential’’. Had the Court 
so believed, it would have been wrong. Section 1006(e) 
says only that unless there are reasonable grounds for 
failure to do so, an objection not urged before the Board 
shall not ‘‘be considered by the Court.”? Section 1006(e) 
does not say that if an objection, not urged before the 
Board, is considered by the Court, the Court should not 
act to correct it. On the contrary, the Administrative 
Procedure Act directs the Court to ‘‘hold unlawful and 
set aside’’ agency action which is not in accordance with 
the agency’s governing statute. Failure to make this 
claim before the Board is no reason for not acting to 
correct it after the Court has considered it and found legal 
error. 


The second reason given by the Court for not setting 
aside the Board’s unlawful orders was: 


“In view of the complete factual record and the clear 
statement in the Board’s opinion setting forth the 
reasons for deletion it found persuasive, we do not 
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think the interest of justice would be served by remand 
for further proceeding.’’ Slip Op., pp. 5-6. 


The Division apparently believed the Court has a discre- 
tion to refuse to set aside agency action which does not 
comply with the governing statute if the Court does not 
think “‘the interest of justice would be served.’’ Congress 
has not given a reviewing court a discretion to set aside or 
not set aside unlawful agency action if the ‘‘interest of 
justice’? would be served. Congress imposed a mandatory 
duty on the Court to set aside such unlawful agency 
action. 

The Division certainly was not applying the ‘‘rule of 
prejudicial error’’,> because it had expressly rejected the 
Board’s contentions that the error was ‘‘inconsequential’’. 
Moreover, petitioners were obviously prejudiced by the 
Board’s failure to find that elimination of this historic 
service was required by the public convenience and neces- 
sity. 

The Division’s refusal to set aside the error it found to 
exist may have been based on its belief that, on remand, 
the Board would reach the same result and the missing 
statutory finding would be supplied. 


It is not for the Court to assume what the Board will do. 
No matter how clear the intention of the Board to eliminate 
this service may be, the Board must itself conform to the 
“‘statutory test”. The Court cannot do so on behalf of 
the agency. 


The Division’s view is essentially the same as that taken 
by the three-judge court in Public Service Commission of 
State of N. Y. v. U. S., 50 F.Supp. 497 (S.D.N.Y., 1943), 
in an appeal from an ICC decision in which it was alleged, 
as in the instant case, that the ICC had not made the find- 


5 Section 10(e), Administrative Procedure Act, last sentence; Market Street 
Bailway Co. v. Batlroad Commission of California, 324 U. 8. 548 (1945). 
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ing required by statute. The lower court affirmed the 
ICC, noting that the ICC had written ‘‘a careful opinion’’ 
and that the ‘‘evidence before the Commission was ade- 
quate.’’ 50 F.Supp. at 499. 


This view, justified in dissent by Mr. Justice Frank- 
furter as avoiding an ‘‘insistence on such an empty 
formalism’’,* was rejected by the Supreme Court in City 
of Yonkers v. United States, 320 U.S. 685 (1944): 


‘This is not to insist on formalities and to burden 
the administrative process with ritualistic require- 
ments. It entails a matter of great substance. It 
requires the Commission to heed the mandates of the 
Act and to make the expert determinations which are 
conditions precedent to its authority to act.”’ (692) 


The Board here did not make the ‘‘expert determina- 
tion’? that elimination of Wilmington’s service was re- 
quired by the public convenience and necessity. This 
determination is a ‘‘condition precedent to its authority to 


act.’? The Division of the Court, having held that this 
determination was not made, should not have assumed that 
the Board will make the necessary finding upon remand. 
This is for the Board to do; not for this Court to assume 
will be done. 


Moreover, this error goes to the jurisdiction of the 
Board. The Board may not amend a certificate of public 
convenience and necessity except if it finds, affirmatively, 
that ‘‘the public convenience and necessity so require’’. 
Approving an action of the Board, where it has not made 
the required statutory finding, raises constitutional issues 
of unconfined delegation of legislative power. 


In Mahler v. Eby, 264 U.S. 32 (1924), Chief Justice 
Taft, writing for a unanimous court, reversed a district 
court which had sustained the issuance of warrants of de- 
portation by the Secretary of Labor who had not made the 


6320 U.S. at 698. 
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“express finding”’, required by statute, that the petitioners 
were ‘“‘undesirable residents’. Not until their briefs to 
the Supreme Court did petitioners urge their claim that the 
warrants were, for this reason, defective and invalid. The 
Supreme Court held the ‘‘defect is jurisdictional”’, because 


‘there is no authority given to the Secretary to deport 
except upon his finding, after a hearing, that the peti- 
tioners were undesirable residents.’’ 264 U.S. at 43. 


The absence of the required finding rendered the war- 
rants void, ‘“‘not only on the language of the statute, but 
also on general principles of constitutional government’”’, 
ie., exercise of delegated legislative power must substan- 
tially comply with all the statutory requirements’ (264 
U.S. at 44). The fact that the warrant lacked the finding 
required by statute, ‘‘which goes to the existence of the 
power on which the proceeding rests,’’ required the Court 
to notice and remedy ‘‘such a fundamental defect’? even 
though it had not been contained in the petition for habeas 
corpus or even in the assignment of error to the Court. 
The objection was raised for the first time in counsel’s 
brief, but the Court felt compelled to act. Nor did the 
Court give any weight to the suggestion that ‘‘if the objec- 
tion had been made earlier, it might have been quickly 
remedied.”’ 264 U.S. at 45. 


Another leading Supreme Court opinion, written by Mr. 
Justice Brandeis, in United States v. Baltimore & Ohio R. 
Co., 293 U.S. 454 (1935), set aside an TCC order which had 
not made the statutory findings of ‘‘unnecessary peril to 
life or limb’’. These findings were held to be ‘“‘quasi- 
jurisdictional findings essential to their constitutional or 
statutory validity’. 293 U.S. at 465. 


When a court identifies a legal error which is not ‘‘in- 
consequential”’, it must set the order aside. In Jacob 


7 Por a relatively recent ease holding agency action within narrow limits 
+ avoid constitutional objection, see Kent v. Dulles, 357 U.S. 116 (1958). 
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Siegel Co. v. F.T.C., 327 U.S. 608 (1946), the Supreme 
Court held that the Court of Appeals for the Third Cir- 
cuit had erred in refusing to set aside an FTC decision 
after the Court of Appeals had found the remedy ‘‘too 
harsh’’.® In Burlington Truck Lines v. United States, 371 
U.S. 156, 171 (1962), the three-judge statutory District 
Court was held to have erred in failing to remand to the 
ICC, when the law had been changed subsequent to the Com- 
mission’s decision. 


Rehearing en banc is required to consider and correct 
the unique and erroneous view expressed by the Division 
that, if the critical statutorily-required finding is omitted, 
there is error (indeed, jurisdictional error), but the Court 
need not set aside the error if it was not urged to the 
Board and if ‘‘the interest of justice’? would not be served 
by remand for further proceedings. It is not for a court 
to assume that the Board will find that the public con- 
venience and necessity require elimination of this service, 
contrary to the Board’s Examiner,’ and contrary to the 


Board’s own determinations four years earlier” and eight 
years before that and five years before that” and one 
year before that.* The Court’s role is to identify the 
error, and, on finding it is not ‘‘inconsequential’’, to set 
aside the erroneous orders and remand the proceeding to 
the Board. 


8 This case is interesting because, on remand, under directions to consider 
less harsh alternatives, instead of justifying more fully its original conelu- 
sion, the Commission decided that another, less harsh, remedy would be appro- 
priate. Matter of Jacob Siegel Company, 43 F.T.C. 256 (1946). 


9J.A. 518. 


10 Renewal of Allegheny Airlines Temporary Intermediate Points, 33 CAB. 
117 (1961): Segment 3 was renewed permanently. 


11. AN American Renewal Case, 17 C.A.B. 400 (1953). 
12 Middle Atlantic Arca Case, 9 C.A.B, 131, 146-47, 157, 172 (1948). 
13 Cincinnati-New York Additional Service, 8 C-A.B. 152, 163-64 (1947). 
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T 
The Court Did Not Decide All Relevant Questions of Law 


The Administrative Procedure Act directs the reviewing 
court to ‘decide all relevant questions of law’’. Section 
10(e). The Division considered and decided only two 
other questions of law in addition to the legal error it 
found to exist but refused to act to correct, discussed in 
Part I, supra, i.e., petitioner’s contentions that the Board 
had departed, without explanation, from its applicable 
decisional standards, and that the Board had not made 
adequate findings. The Division’s conclusions and dis- 
cussion of these two matters were erroneous as shown in 
Part III, infra. 


But the Division did not consider the following inde- 
pendent questions of law, which were necessary to decision, 
were presented to the reviewing court, were not controlled 
by the issues decided by the Division, and if decided favor- 
ably to petitioner, would be dispositive: 

L The Division did not decide the necessary and rele- 
vant question of whether the Board’s Supplemental Opin- 
ion and Order was legally adopted. There never was a 
meeting, in quorum assembled, of the three (of the five) 
Board Members who participated in the final Supplemental 
Opinion and Order, as required by Section 201(c) of the 
Federal Aviation Act. There never was a ratification of 
this opinion and order at a Board meeting by a qualified 
majority, as required by the Board’s own procedures when 
its members preliminarily note their ‘‘votes’? without 
meeting. Since one of the three qualified members left the 
Board to become Under Secretary of Commerce for Trans- 
portation on the day the Order was promulgated by the 
Board’s Secretary without any instructions or written 
procedures for so doing, there were not three qualified 
members to ‘‘ratify’’ the decision or to act on any of the 
subsequent pleas. 


14 See petitioner’s brief, pp. 10-11, 24-26. 
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The Board did not deny that ratification was required 
by its own written procedures, nor did the Board deny 
that ratification was never properly accomplished. The 
Board maintained that it need not follow its own proce- 
dures, or ratify, because of a Texas district court case” 
upholding an ICC procedure for voting without a meeting 
in motor carrier application cases. The ICC procedure 
did not provide for ratification of actions taken without 
meeting. 


The Texas court recognized that the weight of authority 
was against its decision authorizing action without a 
meeting, but endorsed the ICC’s procedure for disposing 
of motor carrier applications, out of urgent necessity ‘‘as 
an aid in dealing with [the ICC’s] tremendous workload.” 
(186 F.Supp. at 786). The Board made no contention of 
any similar necessity to deal with an annual load of 133 


air route cases compared to the ICC’s workload of 5,784 
motor carrier cases (Fiscal 1965). 


2. The Division did not decide petitioner’s contentions 
that the Board had acted arbitrarily and capriciously in 
denying petitions for rehearing of Wilmington’s loss of 
its last east-west air service when the Board, contempo- 
raneously, granted rehearing to Braniff, after the second 
denial of its request for Miami-Dallas authority, on the 
ground that ‘‘only two of the three Board Members who 
participated in the original decision were still Members of 
the Board’’, (exactly the same situation applied to Wil- 
mington), and when the Board, contemporaneously, 
granted rehearing to Terre Haute’s objection to losing 
TW A’s air service without a replacement by Lake Central 
on the ground of changed Board Membership and acquisi- 
tion of new equipment by the applicant carrier, Lake 
Central, (both of which situations applied to Wilmington 


—e 


18 TSC Motor Freight Lines v. U. S., 186 F.Supp. 777 (S.D. Tex., 1960). 
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except that it was Allegheny, the carrier being eliminated 
which had acquired new equipment).?* 


The Board had little to say in justification of its unequal 
actions, other than that its discretion is broad. Petitioner 
is entitled to a decision on its claim that the Board acted 
arbitrarily and capriciously in the exercise of its discre- 
tion, however broad it may be. 


3. The Division did not decide the question of whether 
the Board was legally obligated to consider and find that 
its action eliminating the last east-west air transportation 
to the entire State of Delaware resulted in the ‘‘develop- 
ment”’, ‘‘encouragement’’ and ‘‘promction’’ of air trans- 
portation. Section 102, Federal Aviation Act; American 
Airlines v. C_A.B., 86 App. D.C. 364, 192 F. 2d 417, 420 
(1951). Cf., Hall v. F.C.C., 99 App. D.C. 86, 237 F. 24 
567, 572 (1956): ‘That such a curtailment of service is 
not in the public interest is axiomatic.’’ (Petitioner’s 
brief, p. 23). 


4. The Division did not decide the question of whether 
the Board was legally obligated to give express recogni- 
tion to its duty to ‘‘recognize and preserve’’ the ‘‘inher- 
ent advantages’’ of air transportation. Section 102(b), 
Federal Aviation Act; Schaffer Transportation Company 
v. United States, 355 U.S. 83 (1957); Commercial Trans- 
port, Inc. v. United States, 173 F.Supp. 524, 528 (E.D. Il, 
1959). (Petitioner’s brief, p. 23). The Board did not deny 
that it had not given express recognition to this mandate. 


16 See petitioner’s brief, pp. 12-14, 26-28. 
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The Division’s Discussion of the Board's Decision Evidences 
a Misunderstanding of What the Board Did and Leaves 
Administrative Agencies Dangerously at Large To Decide 
Cases Without Adherence to Standards 


The Division accepted Board counsel’s contention that 
the Board made its decision by weighing the factors of in- 
convenience to Wilmington passengers of using the Phila- 
delphia airport, the volume of traffic to be affected, and 
the amount of subsidy cost required to maintain Wilming- 
ton service. (Slip Op., pp. 2-3). The Division approved 
the ‘‘weighing’’ and ‘‘balancing”’ of these factors to deter- 
mine what is required by the public convenience and neces- 
sity. (Slip Op., p. 3). 


The Division missed the point of what the Board did. 
The Examiner had applied the standards of the ‘‘use it or 
lose it’? policy, (and this is a ‘‘use it or lose it’? case), 
and held, as the Board had held in its prior cases review- 
ing the same service, that Wilmington could enplane five 


daily passengers, given a reasonable pattern of service, 
which Allegheny could provide at reasonable subsidy cost. 
The Board rejected the Examiner’s ‘‘approach’’ and held 
that it could decide the case without any standards other 
than the ultimate statutory standards of ‘‘public con- 
venience and necessity.”? J.A. 546. This is very different 
from a change in emphasis in appraising criteria for de- 
ciding among competing applicants as in Pinellas Broad- 
casting Co. v. F.C.C., 97 App. D.C. 236, 238, 230 F. 2d 204, 
206 (1956), or deferring to an agency’s interpretation of 
its governing statute as in Philadelphia Television Broad- 
casting Co. v. F.C.C., App. D.C. » 309 F. 2d 282 
(1966), cited by the Division at Slip Op., p. 4, n. 4. 


Although the Division did not want to approve agency 
action which is not ‘‘faithful . .. to the need for adherence 
to standards’’, (Slip Op., p. 4), and the Division did not 
minimize ‘‘the need or importance of articulation of sub- 
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sidiary decisional criteria and working rules’’ (Slip Op., 
p. 5), this is exactly what it has done by affirming this 
decision. 


The factors which the Division said the Board ‘‘bal- 
anced”’ (inconvenience, traffic and subsidy cost) are not 
factors applied in ‘‘use it or lose it’? cases. They are the 
factors applied in ‘‘regional airport’? cases. The Board 
did not deny this. It argued that it could, without notice 
or precedent, apply these factors because “‘the ultimate 
standard in either case is the public convenience and 
necessity.”” ** 


The Division, mistakenly, believed that petitioner was 
challenging the process of weighing and balancing.”* Peti- 
tioner was not. Petitioner was challenging the applica- 
tion of ‘‘regional airport’’ factors to a ‘‘use it or lose it”’ 
ease. Indeed, as the Examiner found,” and all parties 
agreed, had the Beard applied its own established stand- 
ards for decision in a ‘‘use it or lose it’? case, the service 
would not have been eliminated. 


Petitioner did not say that ‘‘deletion is precluded if the 
minimum use of five enplanements per day is met.’ (Slip 
Op., p. 3). Petitioner said that the Board has always held, 
(and subsequent to its Wilmington decision is still hold- 
ing), that ability to enplane five passengers per day, which 
the Board assumed would occur at Wilmington,” was the 
decisional standard for retention of subsidized air service. 


The Division did not want to approve the application 
of “‘regional airport’’ factors, without notice, to Wilming- 
17 Board Brief, p. 24, n. 40. 


18 ‘* Petitioner contends that the balancing approach, though utilized by the 
Board in proceedings to certify a regional airport, is contrary to the 
Board’s established approach in decertification proceedings involving the 
‘use it or lose it’ policy.’’ Slip Op., p. 3. 


19J.A. 509-10. 
20 J.A. 575. 
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ton’s ‘‘use it or lose it’? case. The Division pointed, ap- 
provingly, to cases setting aside Board orders which 
had departed, without explanation, from ‘‘the reasoning 
of earlier cases.’’ Slip Op., p. 4, n. 5. Yet, this is what 
the Division has done. 


The Division’s mistaken belief that petitioner was ob- 
jecting to ‘‘a balancing approach’’, rather than to the 
balancing of the wrong factors, led it to hold that peti- 
tioner had not been ‘‘mislead . . . to fail to offer proof on 
the key factors considered in the Board’s opinion’’. Slip 
Op., p. 5. 


To be sure, the record is full of evidence on the con- 
venience vel non of the Philadelphia airport, anticipated 
volume of traffic, and subsidy costs, as the Division points 
out at Slip Op., p. 5, but this evidence was considered in 
light of the established ‘‘use it or lose it’’ standards, not 
the ‘‘regional airport”? standards. The Examiner spoke 
for all the parties, as well as himself, in pointing out, 


“‘It should be made clear that this case does not in- 
volve the regional airport problem or the substitution 
of one airport for another.’? J.A. 513 


The critical difference between arguing and appraising 
the same evidence in light of different factors is demon- 
strated by the almost contemporaneous decision of the 
Board, in a ‘‘regional airport’’ case involving Wilmington, 
Eastern Air Lines, Redesignation of Philadelphia, Pa.- 
Wilmington, Del., Order E-22981, December 8, 1965,” that 
Wilmington should not lose its north-south trunkline serv- 
ice to the Philadelphia airport. 


The very contradiction of these two, virtually contempo- 
raneous decisions, should have alerted the Division to the 
fact that the Board’s decision here under review is not 


21 Attached to Petitioner’s Brief as Appendix E. 
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sustainable on any ground, even the ‘‘regional airport’’ 
criteria which its counsel claimed it applied. How can 
these same factors point toward eliminating Wilmington’s 
service in an east-west direction but retaining it in a north- 
south direction, when east-west traffic has historically been 
approximately equal to north-south traffic? 


CONCLUSION 


This case is important to Wilmington because it loses 
the last east-west air transportation service to the entire 
State of Delaware. A decision involving the loss of such 
a vital public service, which the Board in prior cases held 
required the services of three carriers (two trunklines, 
American and TWA, and a local service carrier, Allegheny) 
certainly should be reviewed by the Court en banc, par- 
ticularly where the Division found legal error. Moreover, 
the Division did not rule on critical legal questions pre- 
sented by petitioner. 


This case is important to the nation and every other 
community which could lose its air service in a ‘‘use it or 
lose it’’ case even though it met the established criteria 
of the ‘‘use it or lose it’’ policy. Litigants in these cases 
will not know what factors the Board may apply to their 
case, and under the Division’s decision, no factors need be 
stated or applied other than ‘‘public convenience and 
necessity’’. 

This case is important to every litigant in an adminis- 
trative proceeding because it permits undisciplined agency 
action. The Division’s decision is contrary to the re- 
peated declarations and intention of other Divisions of this 
court, of other Courts of Appeal, and of the Supreme 
Court that 


“Expert discretion is the lifeblood of the administra- 
tive process, but ‘unless we make the requirements for 
administrative action strict and demanding, expertise, 
the strength of modern government, can become a 
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monster which rules with no practical limits on its 
discretion.’ ’’ 


Wuenerore, rehearing en banc and oral argument is 
respectfully requested. 


Respectfully submitted, 


Roserr M. BeckMan 
1001 Connecticut Avenue, N. W. 
Washington, D. C. 20036 
Attorney for Petitioner 
December 16, 1966 
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I hereby certify that copies of this petition have been 
properly served on respondent, Civil Aeronautics Board 
and intervenor, Allegheny Airlines, Inc., and that this peti- 
tion is presented in good faith and not for delay. 


Rosert M. BecKMaN 


22 Burlington Truck Lines v. United States, 371 U.S. 156, 169 (1962) ; 
Melody Music, Inc. v. F.C.C., 120 App. D.C. 241, 345 F. 2d 730 (1965); 
City of Lawrence, Mass. v. C.A.B., 343 F. 2d 583 (1st Cir., 1965) ; Gonsales 
v. Freeman, 118 App. D.C. 180, 834 F. 2d 570 (1964); Hil v. F.P.C., 335 
F. 2d 355 (CA. 5, 1964). 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19,693 


New Castte County Arrport Commission, Petitioner, 
v. 
Crvit AEronavtics Boarp, Respondent 
ALLEGHENY ArRuines, Inc., Intervenor 


Petition for Review of Orders of the 
Civil Aeronautics Board 


Decided November 17, 1966 
Mr. Robert M. Beckman for petitioner. 


Mr. Frederic D. Houghteling, Attorney, Civil Aeronau- 
ics Board, with whom Assistant Attorney General Turner, 
Messrs. Joseph B. Goldman, General Counsel, 0. D. Ozment, 


Deputy General Counsel, Warren L. Sharfman, Associate 
General Counsel, Civil Aeronautics Board, and Howard E. 
Shapiro, Attorney, Department of Justice, were on the 
brief for respondent. Mr. Lionel Kestenbaum, Attorney, 
Department of Justice, and John H. Wanner, General 
Counsel, Civil Aeronautics Board at the time the record 
was filed, also entered appearances for respondent. 


Mr. Edwin I. Colodny for intervenor. Mr. David B. 
Armstrong also entered an appearance for intervenor. 


Before Bazeton, Chief Judge, Wrupur K. Miter, Senior 
Circuit Judge, and Leventuat, Circuit Judge. 


LeveNTHAL, Circuit Judge: Petitioner seeks review of 
orders of the Civil Aeronautics Board which amended the 
certificate of public convenience and necessity of Allegheny 
Airlines, a federally subsidized local-service carrier serv- 
ing Wilmington, Delaware, so as to delete Wilmington as 
a separate intermediate point on Allegheny’s route seg- 
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ment 3, which runs from New York to Pittsburgh via 
Philadelphia and Wilmington. The Board acted under 
section 401(g) of the Federal Aviation Act,? which au- 
thorizes it to amend any carrier’s certificate if the public 
convenience and necessity so require, and pursuant to the 
Board’s ‘‘use it or lose it”? policy,? whereby cities which 
do not make sufficient use of subsidized air service to justify 
its cost to the carrier and the government are subject to 
decertification proceedings under section 401(g). Peti- 
tioner, a governmental agency operating the Wilmington 
Airport, challenges the Board’s action and the consequent 
loss of direct service between Wilmington and Pittsburgh. 
We find the Board’s action free of reversible error. 


The Board made its decision by weighing several factors: 
the inconvenience to Wilmington passengers in having to 
use the extensive westward services of the nearby Phila- 
delphia airport, the volume of traffic that would be affected 
by the deletion, the amount of subsidy cost required to 
maintain the Wilmington service. This factor balancing 
approach is a proper method for determining what is re- 
quired by the public convenience and necessity. See Outa- 
gamie County v. C-A.B., 355 F.2d 900, 906-08 (7th Cir. 1966). 
The Board’s findings as to the various factors are amply 
supported by the record. In appraising the overall public 
interest, the Board emphasized that Wilmington was in a 
unique position, since the relatively short driving time to 
the Philadelphia airport, where more frequent service is 
of course available, in effect gives Wilmington residents 
the benefit of direct service from a nearby airport. 


Petitioner contends that the balancing approach, though 
utilized by the Board in proceedings to certify a regional 
airport, is contrary to the Board’s established approach 
in decertification proceedings involving the ‘‘use it or lose 
it”? policy. Under that established approach, petitioner 


—_ 


149 US.C. § 1371(g)- 
214 C.F.B. § 399-11 (1966). 
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says, deletion is precluded if the minimum use of five 
enplanements per day is met. But the Board’s policy 
statement regulation expressly advises that the 5 per day 
factor was a necessary but not sufficient condition of con- 
tinuation of service. However useful as a guideline, it 
was not made a decisive criterion against decertification. 
When not controlled by a regulation even an established 
approach or precedent may be modified or overruled. An 
administrative agency concerned with furtherance of the 
public interest is not bound to rigid adherence to prece- 
dent. It may switch rather than fight the lessons of 
experience. An agency reversing its course should supply 
an opinion or analysis indicating that the standard is 
being changed and not ignored, and assuring that it is 
faithful and not indifferent to the need for adherence to 
standards. But petitioner does not show that the case 


3 The regulation, 14 CFR. §399.11(b) (1966), states: Under this ‘‘use 
it or lose it’? policy, the Board will require each city to originate an average 
of five or more passengers per day during the 12-month period following the 
initial 6 months of operations... - A city generating the bare traffic 
minimum during this trial period cannot safely assume that continued 
service is assured; the Board expects most cities to exceed the minimum 
requirements. 

4 Pinellas Broadcasting Co. v. FCC, 97 US.App.D.C. 236, 238, 230 F.2d 
204, 206, cert. denied, 350 U.S. 1007 (1956); Philadelphia Television Broad- 
casting Oo. v. FCC, —— U.S.App.D.C. —, 359 F.2d 282 (1966). As 
Judge Prettyman aptly noted (230 F.2d at 206): ‘‘The Commission’s view 
of what is best in the public interest may change from time to time. Com- 
missions themeclves change, underlying philosophies differ, and experience 
often dictates changes,’’ 

The same philosophy also permits modification of a policy crystallized in 
a regulation, provided the regulation is duly modified. 

5 Compare City of Lawrence v. CAB, 343 F.2d 583 (1st Cir. 1965). The 
court had under consideration the Board’s order in the New England Regional 
Airport Investigation. It affirmed the order permitting Northeast Airlines 
to delete service to Lawrence, Massachusetts, in view of the key fact of 
“the proximity of Lawrence to Boston and the ready accessibility of Law- 
rence to Boston.’? However it reversed, and remanded, the order for 
deletion of service at New Haven and consolidation with service at Bridge- 
port. The court noted the Board’s departure without explanation from 
the reasoning of earlier cases, and also referred to ‘‘internal inconsistencies’? 
with other aspects of the samo proceeding. Id. at 588; seo West Ohio Gas 
Co. v. Public Util. Comm. of Ohio, 294 U.S. 63, 71 (1935). 
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at bar involves any such reversal. It adduces no prece- 
dent wherein the Board held that the 5 per day standard 
precluded decertification notwithstanding factors substan- 
tially similar to this case in terms of alternative con- 
venience, high subsidy cost and low volume. The Board 
acted properly in emphasizing the key factors that loomed 
large in this proceeding. 

Petitioner does not advance its position by arguing that 
it had no advance notice that a novel approach would 
be used. There was novelty in the facts—at least in the 
context of a “‘use it or lose it’? decertification proceeding.® 
Moreover, reference to a balancing approach as novel is 
a strange argument. Without minimizing the need or 
importance of articulation of subsidiary decisional criteria 
and working rules, a “‘balancing’’ approach would seem to 
be inherently available to an agency engaged in the task 
of charting the public interest in the varying situations 
presented for determination. It may be assumed, at least 
for sake of discussion, that there may be reversible error 
where a prior agency approach has misled a party to fail 
to offer proof on a point the agency has now treated as 
crucial. Here, however, petitioner offered evidence on the 
key factors considered in the Board’s opinion, convenience 
vel non of the Philadelphia airport, anticipated volume of 
traffic, and subsidy costs; and petitioner makes no claim 
that there is material evidence that it did not submit but 
would have submitted if it had known that a balancing 
approach would be used. 


Petitioner has a valid point in its contention that the 
Board’s ultimate finding was that the public convenience 
and necessity did not require continuance of the service, 
whereas the statutory test is satisfied only if the Board 
fmds that public convenience and necessity affirmatively 

¢Similar factual situations led to deletion of service in other types of 


See, ¢.g., City of Lawrence v. CAB, supra, note 5, as to deletion 
of service at Lawrence. 
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requires deletion. We are not prepared to treat the dif- 
ference as inconsequential, as the Government urges. But 
this claim was not made before the Board. In view of the 
complete factual record and the clear statement the Board’s 
opinion setting forth the reasons for deletion it found per- 
suasive, we do not think the interest of justice would be 
served by remand for further proceedings. 


Affirmed. 


